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INSTITUTE OF MILITARY LAW COMPETITION 


In 1957 the Institute of Military Law will award its 
first annual prize, consisting of a Certificate of Merit 
and a cash award of $50, for an outstanding article 


contributing to professional thought on some phase of 
military law published during the preceding calendar 


year. The Institute will also award three certificates 
of Honorable Mention. Articles submittéd during 1956 
will be eligible for the first annual: award. 


Rules respecting the awards are as follows: 


1. In order to enter competition the author should 
submit a published ,copy of his article to the Annual 
Award Committee, Institute of Military Law, Office of 
The Judge Advocate General, Department of the Army, 
Washington 25, D. C., during the calendar year in 
which the article is published. The copy so submitted 
will become the property of the Institute of Military 
Law and will, at the conclusion of the competition, be 
placed on file on the shelf of materials, Institute of 
Military Law, in The Army Library. 

2. There are no requirements as to length or subject 
matter, except that the article must deal directly with 
military justice, military affairs, procurement or some 
other aspect of military law. The Annual Award Com- 
mittee shall be the final judge in this report. 

3. No member of the board of governors, the An- 
nual Award Committee, or elected official of the Institute 
of Military Law is eligible for competition for the 
annual award during the period of his service in such 
office. An author entering the competition need not 
be a member of the Institute or the military service. 
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4. The annual award will be announced not earlier 
than the February meeting of the Institute of Military 
Law following the end of the competition period of the 
preceding calendar year. 

The Institute of Military Law is a voluntary organi- 
zation of members of the legal profession who are in- 
terested in scholarly studies in the field of military 
jurisprudence. It is not official in character, and mem- 
bership has no relation to military grade or rank. Mem- 
bership is by nomination, and is limited to those who 
have made substantial contributions to legal thought in 
the field of military law. 

The institute has its headquarters in Washington, 
D. C., and each year elects a board of governors from 
its membership. A majority of the present board are 
judge advocates or legal specialists in the Armed Serv- 
ices stationed in Washington. 


ADVISORY DISCIPLINE BRANCH 


ATTENTION: Officers exercising general court-martial 
authority—It is requested that Article C-10314 (2) (b), 
BuPers Manual, 1948, Page 2839—Change No. 16, which 
is quoted below, be brought to the attention of all per- 
sonnel who are concerned with preparation, compilation 
and promulgation of courts-martial proceedings: 

“As indicated in paragraph 33h, Manual for Courts- 
Martial, retention in the Armed Forces of Thieves and 
persons guilty of moral turpitude injuriously reflects 
upon the good name of the military service and its self- 
respecting personnel. Consonant therewith, officers ex- 
ercising general court-martial authority shall report 
to the Chief of Naval Personnel each case reviewed by 
them as convening or supervisory authority in which 
the accused has been found guilty, at a trial by court- 
martial, of larceny, robbery, or other offenses involving 
moral turpitude, and in which the sentence, as approved, 
does not include an unsuspended discharge. This report 
shall set forth the name and service number of the 
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THE STAFF LEGAL OFFICER 


COMMANDER CARLTON F. ALM, USN 


Although the Office of the Judge Advocate Gen- 
eral, the boards of review, and the Court of Mili- 
tary Appeals are generally regarded as the only 
source of legal decisions affecting the Navy, the 
creat bulk of the Navy’s courts-martial are proc- 
essed at the local command level, many of such 
cases being finally disposed of at that level. The 
staff legal officer is a key man in this reviewing 
system and, therefore, an understanding of his 
functions and responsibilities is important to all 
Navy or Marine Corps officers whose duties involve 
the administration of military justice. 





HE LEGAL OFFICER ATTACHED to the 

staff of a naval commander or commandant 
performs daily a large variety of legal functions 
and renders services which cover many fields of 
the law. This is true whether the staff legal 
officer is a district legal officer on the staff of a 
commandant of a naval district with 10 or 12 
legal officers in his “legal office” or whether the 
staff legal officer is the sole lawyer at a small 
naval shore activity or on the staff of a fleet com- 
mander. In addition to his functions involving 
military justice and discipline within the com- 
mand, the staff legal officer may well expect to 
be consulted on such matters as investigations, 
admiralty law, international law, contracts, tax- 
ation, interpretation of administrative regula- 
tions and directives, personnel discharge and 
security problems, tort claims, real property, 
and federal and state jurisdiction problems. 
Notwithstanding this very considerable and 
highly important “law practice” of the Navy 
legal officer, however, this Article will be con- 
cerned only with the functions and responsibili- 
ties of the staff legal officer in the field of mili- 
tary justice and particularly with his role in 
court-martial procedures. 

The Uniform Code of Military Justice vested 
in the Navy legal officer for the first time certain 
statutory duties and responsibilities in connec- 
tion with courts-martial. In other words, the 
legal officer found that he, as well as the naval 
commander, was mentioned in the law itself and 


that his duties, and responsibilities were defined 
by law. Provisions were enacted in the Uniform 
Code, as to eligibility to act as legal officer to a 
reviewing authority ; ' as to eligibility to act as 
law officer of a general court-martial,? and as 
trial and defense counsel.? Further, there are 
provisions; for direct communication by the 
staff legal officer with the convening authority 
and with other staff legal officers; * for pre-trial 
review by the staff legal officer of proposed gen- 
eral . courts-martial and for correction of 
charges;°* and also for a written legal opinion 
by the staff legal officer after trial.« The Code 
also provides for the final legal review of most 
special courts-martial and summary courts- 
martial by a law specialist. Special courts- 
martial involving bad-conduct discharges are, 
however, reviewed in the same manner as a 
general courts-martial.’ 

Prior to discussion of any specific duties and 
functions of the staff legal officer in processing 
and reviewing of court-martial records there 
should be considered the over-all responsibility 
of the convening authority (and therefore his 
staff legal officer) for the proper and efficient 
conduct of military justice procedures within 
the command, and particularly the responsi- 
bility for the training and guidance of officers 
performing duties in military justice matters. 

The Manual for Courts-Martial, 1951 provides 
for the instruction of court-martial members 
by the convening authority through the staff 
legal officer, preferably before any cases have 
been referred to the court for trial. During 
the infancy of the Uniferm Code of Military 
Justice there is no doubt but that some, if not 
most, convening authorities and their staff le- 
gal officers took pause before issuing instruc- 
tions to court-members in view of the prohibi- 
tion against censure of admonition of the court 





- Art. 6 (c), UCMJ. 

. Art. 26, UCMJ. 

Art. 27, UCMJ. 

- Art. 6 (b), UCMJ. 

- Art. 34, UCMJ. 

. Art. 61, UCMJ. 

- Art. 65 (b) and (c), UCMJ. 
. Par. 38 MCM, 1951. 
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membership in Article 37 of the Code and the 
new accuser doctrine which was enacted into 
the law. The decisions of the U. S. Court of 
Military Appeals, however, in interpreting 
paragraph 38 of the Manual for Courts-Martial 
would appear to approve and even to liberalize 
the provisions of the Manual to the extent that 
the Court clearly recognizes a responsibility on 
the part of the convening authority for the 
maintenance of discipline and the proper con- 
duct of courts-martial within the command and 
the necessity for thorough training and indoc- 
trination of court members. Instructions is- 
sued may include criticism of prior court-mar- 
tial sentences not identifying accused persons 
or court members.’ 

Since the Isbell case the Judge Advocate 
General has issued directives requiring the is- 
suance by convening authorities through their 
staff legal officers of proper instructions for the 
guidance of prospective court members. The 
JAG instructions furnish forms representing 
suggested instructions deemed appropriate for 
the purpose." 

It should be noted, however, that both the 
Isbell and Navarre * cases concerned general 
instructions issued to court members prior to 
appointment on the court and further that the 
instructions of the Judge Advocate General re- 
fer to prospective court members. Another de- 
cision of the Court of Military Appeals will serve 
to illustrate improper procedure in instructing 
the membership of a court-martial. In the 
case of U. S. v. Littrice * the Court considered 
the same letter of instruction of the military 
commander which was at issue in the /sbell 
case. In the Littrice case, however, the letter 
was read to the court by the convening author- 
ity immediately prior to trial. The Court of 
Military Appeals held that there was prejudi- 
cial error under these circumstances. Later in 
the Isbell case, with the same letter of instruc- 
tion in issue, the Court referred to the letter 
as an appropriate directive to a subordinate 
commander. Clearly then, it was not the sub- 
stance of the military commander’s directive but 
the circumstances surrounding its use which 
the Court condemned in the Littrice case. Any 
instructions to court members by the convening 
authority deemed by him to be necessary to 
maintain a proper state of discipline within his 





9. U. S. v. Isbell, 3 USCMA 782, 14 CMR 200; U. S. v. Navarre, 5 
USCMA 32, 17 CMR 32. 

10. U.S. v. Isbell, 3 USCMA 782, 14 CMR 200. 

11, JAG Inst. 5817.3 of 8 April 1955; JAG Inst. 5817.4 of 14 Jul 1955. 

12. 5 USCMA 32, 17 CMR 32. 

13. 3 USCMA 487, 13 CMR 43. 
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command including adequate and just sentences 
are therefore legal and proper providing the 
instructions are not given under circumstances 
wherein they may be interpreted as being the 
views of the commander as to any particular 
case or directed against any particular accused. 
It would appear that the Court in any case 
would consider all the circumstances surround- 
ing the promulgation of the instruction to the 
court to determine whether general prejudice 
existed. 

In addition to instructions to prospective 
court members, however, responsibility for the 
proper functioning of military justice, including 
courts-martial, within a command entails also 
advice, assistance, and guidance of all other offi- 
cers engaged in courts-martial and other mili- 
tary justice functions. The advice of the staff 
legal officer may be sought by commanding offi- 
cers and by other officers assigned legal duties as 
legal officers, trial and defense counsel, and in- 
vestigating officers. The letter and spirit of the 
Code requires that the staff legal officer remain 
impartial as to factual matters and determina- 
tions as to punishment with respect to cases 
which he may later be required to review. He 
must always bear in mind the principles of im- 
partial review illustrated by the following state- 
ment of the Court of Military Appeals: 

“The right to an impartial review is an im- 
portant right, which must be recognized in the 
military judicial system, and an accused is 
entitled to have the record reviewed, and the 
limits of sentence fixed, by one who is free 
from any connection with the controversy.” 

The staff legal officer may remain impartial, 
however, and yet furnish proper legal advice in 
line of official duty on technical and procedural 
matters relating to courts-martial. A Navy 
board of review resolved this issue by holding 
that normally commanding officers who are not 
provided with legal specialists will seek tech- 
nical advice from the staff of a higher command 
and that the giving of such advice furnishes no 
sufficient ground for error.’® 

The legal review of court-martial records and 
advice to the convening authority thereon is 
perhaps the most important and responsible 
function of the staff legal officer. The convening 
authority must pass on the finding and sentence 
and is enjoined by the Code to approve only such 
findings of guilty and the sentence or such part 
or amount of the sentence as he finds correct in 





14. U. S. v. Gordon, 1 USCMA 255, 2 CMR 161. 
15. NCM 228 Conway, 11 CMR 625. 








law 
min 
tion 
seri 
exce 
erin 
mar 
con 
cisic 
trial 
afte 
Eacl 
in tl 
B 
gene 
mus 
side: 
refe 
the ¢ 
is wi 
of i 
Mar 
staff 
ten ; 
has k 
gatic 
spec’ 
and 
war! 
port 
omm 
conv 
the n 
of th 
revie 
form 
and « 
tend 
his d 
antic 
prob 
shou 
auth 
clude 
quire 
of tr 
depo 
Th 
whet 
rests 
Artic 
histo 


16. Art 
17, May 
18. Art 
19. Art 
20. Par 








eS 
he 
eS 
he 
lar 
ed. 
Ase 
nd- 
the 
lice 


ive 
the 
ing 
also 
offi- 
nili- 
taff 
offi- 
S as 
| in- 
the 
nain 
\‘ina- 
ases 
He 





' im- 
tate- 


1 im- 
n the 
ed is 
d the 
free 
sy.”4 
rtial, 
ice in 
dural 
Navy 
ding 
re not 
tech- 
mand 
nes no 


is and 
eon is 
nsible 
vening 
ntence 
ly such 
h part 
rect in 





law and fact which he in his discretion deter- 
mines should be approved.'* This broad discre- 
tion of the convening authority has been de- 
scribed as a burden of responsibility which far 
exceeds that of a civilian appellate court in a 
criminal case.’ Actually the general court- 
martial review procedures on the level of the 
convening authority entails two reviews and de- 
cisions by the convening authority one a pre- 
trial review and one a post-trial review each 
efter a legal review by his staff legal officer.** 
tach of these reviews will be discussed briefly 
in the following paragraphs. 

Before directing the trial of any charge by 
general court-martial the convening authority 
must refer it to his staff legal officer for con- 
sideration and advice. Further he may not 
refer a charge for trial unless he has found that 
the charge alleges an offense under the Code and 
is warranted by evidence indicated in the report 
of investigation.” The Manual for Courts- 
Martial provides minimum requirements for the 
staff legal officer’s findings in the form of writ- 
ten and signed statements as to whether there 
has been substantial compliance with the investi- 
gation requirements of Article 32, whether each 
specification alleges an offense under the Code, 
and whether the allegation of each offense is 
warranted by the evidence indicated in the re- 
port of investigation. In addition, specific rec- 
ommendation of the action to be taken by the 
convening authority must be made.”” These are 
the minimum legal requirements for the content 
of the staff legal officer’s pre-trial review. The 
review may and should include any additional in- 
formation relating to the offense or the accused 
and command policy considerations which might 
tend to assist the convening authority in making 
his decision whether or not to direct trial. Any 
anticipated difficulties as to legal procedures or 
problems which might arise during the trial 
should also be made known to the convening 
authority at this time. Such matters might in- 
clude questions of granting immunity to re- 
quired Government witnesses and possible delay 
of trial date due to securing witnesses or their 
depositions from distant places. 

The final responsibility for determining 
whether the charges are to be referred for trial 
rests solely with the convening authority. 
Article 34 (a) of the Code and the legislative 
history of that provision makes this point crys- 





16. Art. 64, UCMJ. 

17, Mayers “The American Legal System” Part III, p. 522. 
18. Art. 34; 61; 64, UCMJ. 

19. Art. 34 (a), UCMJ. 

20. Par. 35e MCM, 1951. 





tal clear.. The convening authority may not 
delegate this function to the staff judge advo- 
cate (legal officer). The Court of Military Ap- 
peals has therefore found prejudicial error in a 
case where the staff judge advocate’s advice was 
incomplete, ill-considered, or misleading as to 
material matters.” In the Greenwalt case * the 
investigating officer had recommended trial by 
special court-martial in view of various mitigat- 
ing and extenuating circumstances. In his ad- 
vice to the convening authority, however, the 
staff judge advocate inadvertently stated that 
the investigating officer had recommended trial 
by general court-martial and there were no 
mitigating circumstances. In another recent 
case ** the Court was again highly critical of a 
staff judge advocate who failed to mention a 
recommendation of the investigating officer that 
one of the charges be dropped because of in- 
sufficient evidence. The Court used the fol- 
lowing language for the guidance of staff judge 
advocates and legal officers in similar situations : 
“We cannot say that the commander was 
not informed verbally, but staff judge advo- 
cates would prevent any question from being 
raised if their written advice reflected that 
the recommendation was called to the atten- 
tion of the officer charged with the responsi- 
bility of ordering trial.” 

Following the general court-martial trial the 
record of proceedings is submitted to the staff 
legal officer for review and for the submission 
of a written opinion thereon to the convening 
authority. 

Article 6 (c) sets forth the eligibility require- 
ments for the staff legal officer to wit: that he 
be a person who has not acted as member, law 
officer, trial counsel, assistant trial counsel, de- 
fense counsel, assistant defense counsel, or in- 
vestigating officer in the same case. There is 
no legal requirement that the legal officer to 
the convening authority be a law specialist, a 
member of the bar or even a law graduate as 
is required for the law officer and trial and de- 
fense counsel. Normally, however, the staff le- 
gal officer has all or part of such qualifications 
and the nature of the review would indicate 
that he should be legally trained. 

A number of cases have reached the U. S. 
Court of Military Appeals involving eligibility 
of staff legal officers to act as such on particu- 
lar cases. The Court has held that an officer 
who acted as law officer may not participate in 





21. Index and Legislative History, UCMJ; 1006-1007. 
22. U. S. v. Greenwalt, 6 USCMA 569, 20 CMR 285. 
23. U. S. v. Greenwalt, 6 USCMA 569, 20 CMR 285, 
24. U. S. v. Bayhand, 6 USCMA 762, 21 CMR 84. 
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the preparation of the staff judge advocate’s re- 
view and that the error is not cured by the addi- 
tion of a signed statement by the senior staff 
judge advocate that he concurred in the pre- 
pared opinion and recommendation.» The 
Court, further, by invoking the doctrine of gen- 
eral prejudice has extended the statutory pro- 
hibition to a trial counsel acting as the review- 
ing officer for the convening authority in special 
court-martial cases even though there is no re- 
quirement in the law that the convening author- 
ity of a special court-martial obtain the advice 
of a legal officer on his review.” 

The Court of Military Appeals has had occa- 
sion also to examine closely the circumstances 
surrounding the presence and actions of a staff 
legal officer at the trial.27 The majority of the 
Court held that while, in the absence of some 
preconceived plan of influence, no error is com- 
mitted by the legal officer attending a trial as a 
spectator, if his presence develops into partici- 
pation as an advisor to the court he becomes an 
interloper and error is committed. It is inter- 
esting to note that two judges of the Court, how- 
ever, pointed out that the court-martial properly 
could have secured legal advice and information 
from the convening authority and normally 
through the staff legal officer.22 One of these 
two judges found no legal error in the procedure 
used on the grounds that it appeared to be more 
forthright and expeditious and there was less 
potential harm in having the legal advice fur- 
nished in open court in the presence of the ac- 
cused and his counsel. Nevertheless, it would 
appear that the safest course for the staff legal 
officer is to avoid the courtroom during the trial 
and to furnish to the trial counsel upon request 
only such legal information and authorities on 
behalf of the covening authority as may prop- 
erly be furnished under the provisions of the 
Manual heretofore cited. 

The Manual for Courts-Martial, in setting 
forth the requirements with respect to the staff 
legal officer’s post-trial review of a general 
court-martial record, states the minimum of 
such requirements, i.e.,summary of the evidence, 
opinion as to adequacy and weight of the evi- 
dence; effect of any error or irregularity re- 
specting the proceedings, and specific recom- 
mendation as to action to be taken with reasons 
for both the opinion and recommendation.” It 
is stated that the review shall include the fore- 
going matters and clearly it is contemplated 


25. U. 8S. v. Crunk, 4 USCMA 290, 15 CMR 290. 
26. U.S. v. Coulter, 3 USCMA 657, 14 CMR 75. 
27. U. 8. v. Self, 3 USCMA 568, 13 CMR 124. 

28. 44f (4); 73a; 74e MCM, 1951. 

29. 85b MCM, 1951. 
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that many cases will require other informa- 
tion in order to properly advise the convening 
authority. 

The staff legal officer must review and com- 
ment on any significant legal issues raised in the 
record of trial. Challenges for cause against 
members, any motions raised during the trial 
and all objections of counsel and rulings of the 
court and the law officer thereon, must be con- 
sidered. The instructions given to the court by 
the law officer must be carefully reviewed for 
possible error and the legal sufficiency of such 
instructions must be determined. Any error 
or irregularity is then weighed in the scales 
to determine whether there is material preju- 
dice to the substantial rights of the accused or 
whether the discretionary power of the conven- 
ing authority permits approval despite such 
error or irregularity. The question then arises 
as to whether he should in justice approve the 
finding.* All apparent errors or irregularities 
should, however, be commented upon in the staif 
legal officer’s report together with an opinion 
as to the legal effect of each such error or 
irregularity. 

The final consideration in the staff legal offi- 
cer’s review, which is extremely important to 
both the Government and the accused is review 
of and recommendation on the sentence. While 
many cases, especially those involving unau- 
thorized absence or desertion, may have many 
common features it becomes increasingly clear 
to officers who have reviewed large numbers of 
cases that each case is different and therefore 
the determination of the proper sentence must 
be based upon the circumstances of the individ- 
ualcase. Any attempt to lay down “guide rules” 
as to adequate, appropriate and just sentences in 
any particular situation is therefore most diffi- 
cult, if not impossible. The Code and Manual 
plus the Naval Supplement and other depart- 

ment directives together with inferences which 
may be drawn therefrom may, however, be dis- 
cussed in a general way. The sentence, as ap- 
proved, must be legal and it must normally con- 
form with the policies of the Navy and the com- 
mand. Thus, in the absence of extraordinary 
mitigating or extenuating factors, a recom- 
mendation would not normally be made to pu 
a thief on probation for punitive discharge and 
a sentence to long confinement and forfeiture of 
pay would not be mitigated by disapproving onl. 
the forfeiture and thus leaving the accused t 
serve long confinement on full pay. Uniformity 
of sentences within the command as to simila 
offenders must be considered but bearing in 





30. Art. 59; 64, UCMJ. 
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mind any unusual circumstances present in the 
individual case. 

The findings of a court-martial may not be 
sustained by the convening authority on the 
basis of matters outside the record of trial such 
as an alleged inadmissible pre-trial confession. 
With respect to the authority of the convening 
authority to disapprove the findings of a court- 
martial, however, the Court of Military Appeals 
has held that such authority is conditioned only 
by his discretion and that therefore matters out- 
side the record may be considered.” 

In determining the sentence the convening 
authority is not bound to consider only matters 
in the record of trial. In this connection the 
convening authority has no power to increase 
the sentence. Therefore, the convening author- 
ity is considering the extra judicial information 
only for the purpose of making a determina- 
tion as to whether he will exercise his power 
to mitigate or disapprove the sentence. The 
service record of the accused and his general 
background may and should be considered. If 
practicable, a post trial clemency interview may 
be held by the staff legal officer. Such an inter- 
view may be of value in determining the moti- 
vation of the accused as to possible future naval 
service. The interview should always be held 
with the consent of the accused and his counsel 
and preferably in the presence of counsel. The 
report of the staff legal officer has been com- 
pared with a probation report to a sentencing 
judge in civilian law in that it includes in- 
formation on the civilian and military back- 
ground of the accused as wel! as the circum- 
stances surrounding the offense itself as dis- 
closed in the record of trial.” 

Background information, in any event, is of 
great importance to the accused in this initial 
review of his case at the convening authority 
level. It can also be of great importance to 
the naval service inasmuch as the record of trial 
and even the service record of an accused may 
not always reflect his true character and moti- 
vation. For example, the writer has witnessed 
a convening authority awarding complete pro- 
bation to an accused in a homicide case based 
upon an extraordinary background both in the 
Navy and civilian life and an excellent attitude 
on the part of the accused as well as unusual mit- 
igating and extenuating circumstances of rec- 
ord. On the other hand in another case which 
involved an assault with a dangerous weapon, 


no reduction in the court’s sentence was ap- 
proved because information made available to 
the convening authority showed that the ac- 
cused had been convicted of similar offenses in 
civil courts. 

Naval clemency procedures and policies as 
laid down in current directives must always be 
taken into consideration prior to reeommending 
the “probationary” suspension of a punitive dis- 
charge especially where the convicted man will 
serve a sentence of confinement at a retraining 
command. It should be borne in mind that the 
decision as to a man’s potential for rehabilita- 
tion and future value to the service is a difficult 
one under most circumstances. An important 
factor which is considered in current Navy De- 
partment clemency procedures is the man’s ad- 
justment while in confinement.** Where a man 
arrives at a retraining command to serve a sen- 
tence of confinement, upon completion of which 
he will return to duty regardless of his attitude 
while in confinement and motivation to make 
good, there is little opportunity for any re- 
habilitation effort in his case. 

The legal review of special courts-martial and 
summary courts-martial forwarded to the offi- 
cer exercising general court-martial jurisdiction 
for supervisory authority review is an addi- 
tional responsibility of the staff legal officer. 
Where the sentence of a special court-martial 
forwarded for review to the supervisory author- 
ity includes a bad conduct discharge, whether 
or not suspended, the case must be reviewed in 
the same manner as a general court-martial.* 
All other special court-martial and summary 
court-martial records are finally reviewed by 
the supervisory authority after a legal review 
by a law specialist.* The latter type of courts- 
martial constitute by far the vast majority of 
courts-martial processed in the Navy today. In 
the last fiscal year a total of some 56,605 special 
courts-martial and summary courts-martial 
were finally reviewed by supervisory authori- 
ties while 4,019 cases were reviewed by the 
boards of review. Staff legal officers in re- 
viewing these cases in the field as law specialists 
share the grave responsibility of the supervi- 
sory authorities in finally approving the vast 
bulk of the Navy’s courts-martial. The pro- 
tection of the individual rights of thousands of 
members of the naval service each year thus 
depends to a great degree upon how well the 
staff legal officers of the Navy do their job. 





31. U.S. v. Duffy, 3 USCMA 20, 11 CMR 20. 

32. U. S. v. Massey, 5 USCMA 514, 18 CMR 138. 

33. Feld, “The Court-Martial Sentence, Fair or Foul” 39 Va. Law 
Review 319. 


34. SecNav Inst. 5810.6A of 7 May 1956. 

35. Par. 94a (3) MCM, 1951. 

36. Par. 94a (2) MCM, 1951. 

37. JAG annual report to SECNAV fiscal year 1955. 
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RECENT DECISIONS OF THE 
COMPTROLLER GENERAL « 





COMPENSATION—concurrent retired and civilian service pay— 
Tanner case 


@ Federal civilian officers and employees who have 
been or may be granted retired pay under Title III of 
the Army and Air Force Vitalization and Retirement 
Equalization Act of 1948 and who, prior to January 1, 
1953, were members of the Officers Reserve Corps or 
National Guard or who, after that date, were members 
of any of the reserve components, during the period 
covered by the payment, may receive retroactive and 
prospective military retired pay in addition to civilian 
compensation in accordance with the precedent in Tan- 
ner V. U. S., 129 Ct. Cl. 792, which excluded such re- 
servists from the Dual Compensation statutes. Comp- 
Gen Decision B—123382, 2 March 1956. 


SUBSISTENCE—payment of per diem for military personnel en- 
gaged in survival training exercises 


@ A naval officer ordered to temporary duty to partic- 
ipate in survival training which requires personnel to 
forage for subsistence and to improvise their own shelter 
is considered to have been furnished rations and quar- 
ters, and therefore per diem may not be paid for this 
period of temporary training duty. CompGen Decision 
B-125923, 6 April 1956. 


NAVY ENLISTED MEN—subsistence—travel status for payment of 
per diem for temporary duty 


@ Navy enlisted men who were absent from their old 
permanent duty stations for more than ten hours per 
day because of temporary duty and round-trip travel 
from their residences at the permanent station, from 
which they were detached, are in a travel status for pay- 
ment of per diem for temporary duty. CompGen 
Decision B—126666, 5 April 1956. 


Prepared by the Fiscal and Taxation Branch 
Office of the Judge Advocate General 


TRANSPORTATION—Dependent stepchildren of military personnel. 


@ The fact that Government insurance and social secu- 
rity benefits which are paid to an Army officer’s minor 
stepson on account of his natural father’s death in the 
military service are not used for the child’s support 
does not create a duplicate liability on the Government 
to provide support by payment of quarters or trans- 
portation allowances. The stepchild who receives such 
Government benefits in an amount which is not shown 
to be inadequate for his support, is not in fact dependent 
on the officer within the meaning of Sec. 102 (g) of the 
Career Compensation Act of 1949 to entitle the officer 
to reimbursement for the cost of the stepson’s trans- 
portation incident to a change of station. CompGen 
Decision B—126916, 3 April 1956. 


TRAVELING EXPENSES—travel by other than authorized means by 
enlisted personnel 


@ Enlisted men who were not furnished transportation 
in kind and meal tickets for travel from place of enlist- 
ment to first duty station because recruiting officers 
failed to provide, or inadvertently denied transportation 
and subsistence, may be reimbursed for expenses ac- 
tually incurred, as evidenced by receipts, not to exceed 
the amount transportation and subsistence would have 
cost the Government. 

Reimbursement for actual expenses of official travel 
performed by a member of the uniformed services by 
other than the authorized means because of denial or 
failure of responsible officers to furnish transportation 
and subsistence in kind, as specifically required by the 
regulations, is not a commutation of cost of travel nor 
a change or increase in the benefits fixed by regulation. 
CompGen Decision B-124101, 22 March 1956. 





BULLETIN BOARD ... 


(Continued from page 2) 
accused, the date and place of trial, the charges and 
specifications of which the accused was convicted, the 
sentence adjudged, and the action by the convening and 
supervisory authorities.” 
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The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued before 15 June 1956. 





LT George M. Bates, USN from USS GAINARD to 
COM 9. 
CAPT Edmund J. Bodziak, USN from JAG to COM 8. 
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LT Loyal R. Blackwood, USNR from NS New Orleans 
to HSA Yokosuka. 
LTJG Kenneth K. Bridges, USN from SCOLNAVJUS- 
TICE, Npt., R. I. to USS WISCONSIN (BB 64). 
LT William E. Clemons, USNR from COM 8 to NS New 
Orleans. 

CDR Ralph A. Groom, USN from MARCORP SCOL 
Quantico to COM 17. 

LT Harold Hoag, USN from JAG to NavCompt. 

CDR Richard J. Hogan, Jr., from JAGSFRAN to JAG. 

LTJG Gailen A. Keeling, USN from SCOLNAVJUS- 
TICE, Npt., R. I. to USS BOXER (CVS 21). 

CAPT Rawdon Libby, USN from JAG to COM 11. 

CDR Joseph B. McDevitt, USN from JAG to MAR- 
CORP SCOL Quantico. 


(Continued on page™24) 
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The purpose of this column is to help you keep abreast of 
current trends in naval law. To accomplish this purpose, digests 
have been prepared from some of the most recent opinions of the 
United States Court of Military Appeals and boards of review. 
These digests do not necessarily include every point of law cov- 
ered by the original report or opinion. 

Matter appearing in this column is for informational purposes 
only, and is not to be cited as CMR authority in judicial 
proceedings. 





NOTE: In the June 1956 issue of the JAG Journal 
on page 6, a digest of the USCMA Decisions in the 
case of U. S. v. Burney, 6 USCMA 776, 21 CMR 298, 
was printed. In this decision the Court of Military 
Appeals upheld the constitutionality of Article 2 (11), 
UCMJ. Although the Court of Military Appeals is the 
highest Court in the military judicial system, it is 
bound to follow decisions on such constitutional ques- 
tions which are handed down by the United States Su- 
preme Court. 

At the time of the Burney decision the question in 
issue in that case had never been before the Supreme 
Court. Since this time, however, the Supreme Court 
has affirmed the constitutionality of Article 2 (11), 
UCMJ and has thereby upheld the power of courts- 
martial to try civilians who because of their location 
and status come within the provision of that Article. 
Kinsella v. Krueger, UB , 24 L. W. 4317 
decided June 11, 1956. 

In another related case the Supreme Court decided 
that once military jurisdiction attaches to civilians 
under Article 2 (11) UCM, it continues until final dis- 
position of the case. This is true even though the ac- 
cused is returned to the United States and a rehearing 
is ordered after this change in location. Reid v. Covert, 
U. S. , 24 L. W. 4315 decided June 11, 1956. 














CONVENING AUTHORITY—A convening authority may make par- 
tial forfeitures become effective from the date of his action even 
though he suspends the execution of the punitive discharge and 
confinement adjudged. 


@ “The accused, having pleaded guilty before a general 
court-martial to the larceny of property belonging to 
the United States, in violation of Article 108, Uniform 
Code of Military Justice, 50 USC § 702, was sentenced 
to bad-conduct discharge, total forfeitures, confinement 
for six months, and reduction to the grade of private. 
The convening authority took the following action on 
the sentence: 

‘* * * only so much of the sentence as provides for a 
Bad Conduct Discharge, forfeiture of fifty dollars 
($50.00) per month for six (6) months, confinement at 
hard labor for six (6) months, and reduction to the 
grade of private is approved and ordered executed but 
those portions of the sentence pertaining to a Bad Con- 
duct Discharge, confinement at hard labor for six (6) 
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months, and reduction to the grade of private are 
suspended for a period of six (6) months, at which 
time, unless the suspension is sooner vacated, the sen- 
tence will be remitted without further action. 

‘The forfeitures shall apply to pay and allowances be- 
coming due on and after the date of this action.’ [Em- 
phasis supplied.] 

“On review, a board of review in the office of The 
Judge Advocate General of the Navy held that because 
the accused had been confined for fourteen days prior 
to the date of the convening authority’s action, his act 
of suspending execution of the entire period of con- 
finement for six months constituted an increase in the 
severity of the sentence; that his statement ‘the sen- 
tence will be remitted without further action’ consti- 
tuted a suspension of the execution of the forfeiture 
for a probationary period and provided for its subse- 
quent remission; and that his directive applying the 
forfeiture to pay becoming due on and after the date 
of his action was illegal and without force and effect. 
Therefore, the board, one member dissenting, affirmed 
only a bad-conduct discharge, confinement for five 
months and sixteen days, partial forfeitures, the reduc- 
tion in rank, and suspension of the whole sentence for 
six months. Thereupon, The Judge Advocate General 
of the Navy certified the following three questions to 
this Court: 

‘(a) Did the action of the convening authority in 
suspending execution of the entire period of confine- 
ment on probation constitute an increase in the sev- 
erity of the sentence? 

‘(b) Did the action of the convening authority 
constitute a suspension of the execution of forfeitures 
for a probationary period? 

‘(c) Was the directive of the convening authority 
applying forfeitures to pay coming due on and after 
the date of his action legal?’” (For digest of certi- 
fied questions see April 1956 JAG Journal, p. 7) 

The Court did not agree that the action of the con- 
vening authority, supra, resulted in increasing the sev- 
erity of the sentence. The confinement begins to run, 
the Court instructed, the date the sentence is imposed 
by the court-martial and the convening authority could 
not require the accused to again serve the fourteen days 
between the date the sentence was adjudged and the date 
of his action. Considering this action in the light of the 
trial before him, the Court determined that the natural, 
unforced meaning of the convening authority’s action 
shows that “it merely directs the suspension of the con- 
finement adjudged, which, at the time when it was as- 
sessed, was for a term of six months.” Even if the lan- 
guage was considered to be ambiguous, the Court stated 
that the action should be interpreted in a way to make it 
legal, if possible, and by this construction the Court 
arrived at the same result. 

As to the second issue, the Court noted that the ac- 
tion did not follow that prescribed in Appendix 14, MCM, 
1951. Interpreting the action “to give effect to all words 
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and phrases” the Court held that the convening author- 
ity’s action did not constitute a suspension of the for- 
feitures. 

The third issue presented the argument that “Article 
57 (a) of the Code, 50 U. S. C. § 638, forbids the ex- 
ecution of forfeitures until after the completion of ap- 
pellate review, where the approved sentence includes 
suspended confinement.” The Court pointed out, how- 
ever, that Article 71 “contains a positive declaration 
that forfeitures may, under certain circumstances, be 
ordered executed at the time the sentence is acted on by 
the convening authority. On the other hand, only by 
construction can it be inferred that Article 57 provides 
that if confinement is suspended, execution of a for- 
feiture may not be ordered until appellate processes have 
been completed.” The Court followed what it consid- 
ered to be the stronger mandate and upheld the authority 
of the convening authority “to make the approved par- 
tial forfeitures effective as of the date of his action’ 
even though he suspended the execution of the rest of 
the sentence. 

The decision of the board of review was reversed. 
U. S. v. Varnardo, 7 USCMA 109, 21 CMR 235. 


BEST EVIDENCE RULE—‘“‘(1) General rule.—A writing is the best 
evidence of its own contents, and the original thereof must be 
introduced to prove its contents. When this rule, known as the 
best evidence rule, applies, the proper method of proving the con- 
tents of a writing is to present evidence authenticating (143b) the 
original of the document and then to introduce the original in 
evidence.” Par. 143a MCM, 1951. 


@ The accused was convicted by GCM of absence with- 
out leave and fraudulently making and using a paper 
writing for the purpose of obtaining payment of a claim. 
He was sentenced to a DD, total forfeitures, and con- 
finement for three years. The convening authority ap- 
proved the findings and sentence and a board of review 
affirmed. 

At the trial, evidence was introduced to indicate that 
the accused requested separate rations. He executed 
the proper forms to obtain this compensation, and did 
receive it for several months. The prosecution did not 
produce the original application for separate rations, 
but rather introduced a criminal investigator who testi- 
fied that he had seen the original, from which he had 
made a true copy. 

An objection was made to questions by the trial coun- 
sel which attempted to elicit information from this 
investigator concerning the contents of this original 
writing. The trial counsel had not established why the 
original was not available. Although this defense ob- 
jection was sustained the trial counsel eventually was 
able to get this same evidence into the record on the 
theory that the investigator, in using his copy, was 
merely refreshing his recollection. 

In discussing this point, the Court of Military Ap- 
peals instructed that “* * * the Government had to 
show that an application for separate rations was duly 
executed by the accused; that the paper writing was 
presented to the Government; that the separate rations 
were approved on the strength of the form; and that 
the claim contained information which was false in some 
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material particular. The best evidence of the state- 
ment made would be the original writing. Paragraph 
143a of the Manual, supra, at page 257, states the crux 
of the issue presented here as follows: 

‘(1) General rule—A writing is the best evidence 
of its own contents, and the original thereof must 
be introduced to prove its contents. When this rule, 
known as the best evidence rule, applies, the proper 
method of proving the contents of a writing is to 
present evidence authenticating (1436) the original 
of the document and then to introduce the original 
in evidence.’ ” 

The Court held that the law officer erred in allowing 
evidence from this self-composed copy into evidence 
without requiring a showing of unavailability of the 
original. Since this was the only evidence of the ac- 
cused’s claim against the Government, the Court held 
that its admission constituted prejudicial error. 

The decision of the board of review as to the unau- 
thorized absence (Charge I) was affirmed, but reversed 
as to the charge concerning making a fraudulent claim 
(Charge II). U. S. v. Smith, 7 USCMA 102, 21 
CMR 228. 


DEPOSITIONS—An accused must have the opportunity to consult 
with his attorney before the taking of a deposition which is to be 
used against him at his trial. 

DEPOSITIONS—Before a deposition can be introduced by the 
Prosecution taken from a witness who is alleged to be “‘unavail- 
able,”’ the trial counsel must establish that ‘‘diligent, timely, and 
thorough efforts were made to locate him.” 


@ The accused, an Army sergeant, was found guilty 
by a GCM of sodomy and sentenced to a DD, total for- 
feitures, and confinement at hard labor for three years. 
This sentence was approved by the convening authority 
and a board of review. 

At the trial a deposition taken from the other party 
in the alleged act of sodomy was introduced over the 
objection of the accused. This oral deposition was taken 
when someone discovered that the alleged second party, 
a Corporal H., was about to be discharged from the 
service. At this time the accused was not present on 
the post, being on authorized convalescent leave. The 
deposition was taken and the accused was represented 
by appointed defense counsel, although the defense 
counsel had never consulted with the accused or deter- 
mined if he had retained civilian counsel. 

To erect the necessary foundation for the introduc- 
tion of this deposition, the trial counsel testified that, 
on the evening before, he was unable to contact Corporal 
H. by telephone at his home of record. This home was 
within 100 miles of the place of trial. There was some 
evidence that the Corporal after his discharge intended 
to live in Virginia which was over 100 miles away. 

The Court held that this deposition should not have 
been admitted on two grounds. First, the accused was 
not properly represented at the taking of the deposi- 
tion since there was no showing that the appointed de- 
fense counsel had ever consulted the accused before 
this event. Because of the close, personal, and confi- 


dential relationship that exists between an attorney and 
his client, the Court stated that the accused must have 
the right to object to being defended by the appointed 
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defense counsel, if he desires. Although the accused 
does not have to be present at the taking of the deposi- 
tion, the Court continued, he should have the chance 
to consult with his attorney before a deposition is taken. 

Secondly, the Court held that the feeble efforts of 
the trial counsel on the night before the trial to locate 
Corporal H. were insufficient to establish a foundation 
for the introduction of this deposition. A showing of 
diligent efforts to locate a witness, the Court determined, 
is required before his deposition can be introduced on 
the basis that he is “unavailable.” 

The Court held the introduction of this deposition to 
be prejudicial error and reversed the decision of the 
board of review. U. S. v. Miller, 7 USCMA 23, 21 
CMR 149. 


CHALLENGES—Upon being asked to state any possible grounds 
for challenge against them, court members should not go into 
detail as to any facts involved but merely disclose the ultimate 
ground for the challenge- 


@ The accused was on trial for rape. After the court 
convened the trial counsel inquired whether the law 
officer or any member of the court was aware of any 
facts which might form the basis for a challenge by 
either side against him. One of the members indi- 
cated that he thought he was subject to challenge and 
replied as follows: 

“IT have been a member of a court which tried the 
accused for an offense which was related to the type 
of offense involved today. I was one of the first offi- 
cers in the battalion approached by the CID on an- 
other charge generally in the area of the type of 
offense committed today. I was consulted by a 
psychiatrist who interviewed the accused.” 

The law officer excused him immediately without ob- 
jection from any member of the court. After arraign- 
ment the accused’s counsel made a motion for a mistrial 
on the grounds that the disclosures of the member 
“were so inherently prejudicial that their utterances in 
open court precluded the possibility of a fair and im- 
partial trial.” The law officer overruled the motion 
on the basis of each court member’s oath “to be gov- 
erned solely by the evidence introduced at the trial.” 
At a closed session later the defense counsel intro- 
duced evidence to show that at least one member was 
influenced by these disclosures, but the motion was de- 
nied again by the law officer. 

The accused was convicted and sentenced to a DD, 
total forfeitures, and confinement at hard labor for 
five years. This conviction was affirmed by the con- 
vening authority and a board of review. 

The Court of Military Appeals pointed out that ref- 
erences “to other offenses or acts of misconduct of the 
accused are generally improper.” It did not agree with 
the law officer that an accused cannot be prejudiced by 
the disclosure of such matters prior to the introduction 
of evidence. 

It was argued that this court member merely did 
what the Manual requires so there should be no error 
found. The Court held, however, that “only the ulti- 
mate ground for challenge need be disclosed.” The 


disclosures in question by the court member excused 





early in the trial were held to be prejudicial to the ac- 
cused and to be of such a nature that the harm couldn’t 
be wiped away. The Court held that the law officer 
abused his discretion in refusing the defense motion for 
a mistrial. The findings of guilty were set uside and 
a new trial ordered. U.S. v. Richard, T USCMA 46, 
21 CMR 172. 


DEPOSITIONS—A waiver of procedural deficiencies in a deposi- 
tion cannot be allowed to equal “‘total abandonment” of all stat- 
utory restrictions imposed by UCMJ. 


@ “The accused, a Marine Corps private, was tried by 
a general court-martial and found guilty of wrongful 
destruction of property and larceny, in violation of 
Articles 109, Uniform Code of Military Justice, 50 
USC § 703, and 121, Uniform Code of Military Justice, 
50 USC § 715, respectively. He was sentenced to dis- 
honorable discharge, total forfeitures, and confinement 
for three years. The convening authority approved 
both findings and sentence, but a board of review in the 
office of The Judge Advocate General of the Navy re- 
versed his conviction, holding that the depositions which 
constituted the principal basis of the corpus delicti were 
inadmissible. The Judge Advocate General of the Navy 
certified the case to this Court, requesting that we de- 
termine the issue of whether the depositions were prop- 
erly received in evidence by the court-martial. 

“During the National Rifle and Pistol Matches at 
Camp Perry, Ohio, in September 1954, a shotgun be- 
longing to Colonel John L. Thomas of the United States 
Army and ammunition belonging to the United States 
Government were stolen from the trunk of Colonel 
Thomas’ car. The thief, in order to gain access to the 
trunk, broke one of the windows and then tore out the 
back seat. The Colonel reported the loss, and some six 
months later he was notified by the New York City 
Police that a weapon bearing the serial number of his 
gun had been located in a Brooklyn pawn shop. He 
identified the gun and paid $50.00 to redeem it. After 
an investigation, it was ascertained the pawn ticket 
carried the name of the accused. Subsequently he was 
interrogated at Camp Lejeune, where he gave a vol- 
untary statement in which he admitted stealing the 
weapon. 

“The depositions consist of typewritten questions and 
answers and are identified only by a name at the top 
of the first page, so we must look elsewhere for the basic 
information supporting their use. According to a state- 
ment found in the Staff Judge Advocate’s review, trial 
counsel, defense counsel, and a reporter, prior to trial, 
traveled to Fort Dix, New Jersey, and New York City, 
New York, where they took the oral depositions of Colo- 
nel Thomas, a New York City detective who located 
the shotgun, the pawnbroker, and his assistant. Speed 
was the reason assigned for the unusual and informal 
arrangements hereinafter detailed. In addition, there © 
is a statement by trial counsel that one deposition was 
taken in July by triai and defense counsel. This is the 
extert of the information we find in the record touch- 
ing on the authority for, and the manner of, taking the 
deposition. We find it incredible that so little was of- 
fered to justify the admission of this type of testimony, 
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but in spite of the failure of the Government to erect a 
foundation, the depositions were received in evidence at 
the trial, because at the time they were offered, defense 
counsel stated he had no objection. While substantial 
compliance with the law ought to be required, counsel 
seems to have been content to overlook every procedural 
deficiency. Therefore, an attack on the admissibility 
of the depositions was not made until the case reached 
the board of review.” 

The main point of discussion by the Court of Military 
Appeals was whether or not the accused waived the 
procedural shortcomings of this deposition by his fail- 
ure to object to them at the time of the trial. Although 
the Court agreed that some procedural deficiencies 
would be waived it refused to hold that “an accused’s 
counsel can waive every statutory condition and restric- 
tion imposed by the Code”. 

“A cursory reading of the provisions mentioned above 
and a reference to the scanty information contained 
in this record, will disclose that it is deficient in the 
following respects: There was no order or commission 
issued to take the depositions; the identity of the offi- 
cer or officers before whom the depositions were taken 
is not disclosed; the form of oath used, if any, is not 
revealed; if an oath was given, the identity of the per- 
son administering it is not established; the reporter is 





not shown to have been sworn; the time or place of 
the hearing is not shown; the transcribed testimony 
was not read by the witnesses and no opportunity was 
afforded to make any corrections; the depositions were 
not signed by the deponents or sworn to as being true 
and correct; the reason for the lack of signatures is not 
disclosed, except, possible, haste; there is no certificate 
by the reporter concerning the accuracy of his tran- 
scription; and there is no verification of the fact that 
the testimony received in evidence is the testimony given 
by the witnesses.” 

In addition to the above the Court noted that prior to 
the taking of the depositions “no papers were ever for- 
warded to the convening authority for his considera- 
tion.” This step is important, the Court instructed, 
since “[c]onvening authorities may exercise discretion 
in ordering the taking of depositions, and an accused 
ought to be afforded a chance to approve the Govern- 
ments request for such testimony.” 

The Court stated that it was not reluctant to impose 
a waiver, but it refused to “permit a waiver to equal 
total abandonment.” Basing its holding on a theory of 
“cumulative error” the Court affirmed the decision of 
the board of review reversing the conviction. U. S. v. 
Valli, 7 USCMA 60, 21 CMR 186. 








CDR D. L. Garver 
DO YOU HAVE A “WET BRAIN’? 


The “Ol’ Sea Lawyer” has always been fascinated by 
the case wherein a Marine private was convicted by 
general court-martial of murder and sentenced to be 
dishonorably discharged from the service, to forfeit 
all pay and allowances, and to be confined at hard labor 
for ten years. 

Both the deceased and the accused had been drinking. 
The deceased made some uncomplimentary remarks 
about Marines in general and the accused in particular— 
whereupon the accused beat his “friend” about the face 
and ears and banged his head against the pavement. 
The “bangee” thereupon gave up the ghost. At the 
trial it was established that there were no injuries on the 
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face of the deceased that would be considered major, 
and that there was no evidence of scalp abrasion or 
skull fracture. The cause of death was shown to have 
been due to cerebral concussion (jarring and jolting 
of the brain) secondarily due to the injuries sustained. 

It was also established by testimony of the senior 
medical officer of the command “that the deceased’s brain 
appeared to be what is described in lay circles as a 
‘wet brain’, that such a brain occurs from many dis- 
eases, including intoxication and alcoholism; that it 
may be seen after a severe blow on the head, that there 
are people walking around with ‘wet brains’, and that 
the injuries received by the deceased were not suffi- 
cient to cause death to a sober person.” 
The moral of this case is: 

a. Don’t call Marines bad names. 

b. Don’t allow yourself to develop a “wet brain” or 

even a “damp brain”. You can’t take the pun- 


ishment that a “dry brain” can. 

c. Don’t bang friend’s head on the pavement. He 
may have a “wet brain” and you may have ten 
years. 

d. Remember that you can’t escape this disease by 
restricting the alcoholic input to dry martinis. 
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CHARACTER EVIDENCE 


CAPTAIN ARTHUR R. PETERSEN, USMC 





“No man can climb out beyond the limitations of 
his own character.” Robespierre. 

It is well known that persons who commit crimi- 
nal offenses often fit into definite character types. 
Conversely, persons of good moral character do 
not normally commit crimes. This article points out 
how, when, and where this important but often 
neglected type of evidence can be used in a court- 
martial. 





Y WAY OF INTRODUCTION to the topic 
at hand, Lieutenant Commander Walter E. 
Hiner’s recent article in the JAG Journal? is 
recommended as most worthy of the reader’s 
preliminary consideration. For those who do 
not have that article at hand, the closing para- 
graph is quoted in pertinent part: 

“It is evident that a clear undertanding of 
the value of, and proper treatment of, * * * 
character evidence is vital to the competent dis- 
charge of the duties of those connected with 
trials by courts-martial. In the recent deci- 
sions of the Court of Military Appeals, the value 
of this type of evidence has been re-emphasized 
and the duties of those charged with instructing 
courts-martial on the effect of this type of evi- 
dence have been made abundantly clear.” 

With the words “Whenever the character of 
a person is admissible in a case * * *”, the 
Manual®* introduces the subject of character 
evidence. Notwithstanding scattered instances 
of admissibility set out in subsequent para- 
graphs, effort and independent research is re- 
quired to appreciate the importance as well as 
the intricacies in correctly using character evi- 
dence in courts-martial. For those who want or 
need to know more about this topic, this article 
seeks to supply an analysis of the subject pro- 
moting a better overall understanding and per- 
mitting further research to begin at a well de- 
fined point with an end in mind. 


DEFINITIONS 


Evidence is information. It must be 
admissible to be legally considered by a court- 
martial. 

Bs February 1954, JAG Journal, p. 13, “Reputation Evidence as a 


Basis for Reasonable Doubt.” 
2, Par. 138f MCM, 1951, 
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Issues are points of contention affirmed on the 
one side and denied on the other.2 We divide 
the possible issues present in a court-martial 
into two broad classes: (1) the ultimate (or gen- 
eral) issue, and (2) collateralissues. The ulti- 
mate issue is created, framed or joined when the 
accused enters a plea of not guilty to all or any 
part of the charges and specifications against 
him.‘ As to those charges and specifications to 
which he pleads guilty there is no contention or 
issue. The determination of this issue is, gen- 
erally speaking, within the province of the court. 
Once a determination of guilt has been made, 
i. e., the findings announced, there is no ultimate 
issue or general point of contention between the 
parties. Collateral issues are those points of 
conflicting contention arising during the course 
of a court-martial, usually framed, created or 
joined by an objection or motion made by either 
prosecution or defense. The determination of 
these issues is, generally speaking, within the 
province of the law officer of a general court- 
martial and the president of a special court- 
martial. His ruling on the motion or objection 
is the disposition of the particular collateral is- 
sue at that time. 

Relevant information is that information 
which relates to or has a bearing upon some fact 
or point of reference. One of the tests for the 
admissibility of evidence is relevancy, which in 
this (legal) sense is defined as that informa- 
tion which has a legitimate (material) tendency 
to establish or disprove an issue in the case at 
hand.° 

“A man’s character is the reality of himself; 
his reputation is the opinion others have formed 
of him,” said Henry Ward Beecher. For our 
purposes that is as accurate and concise a defi- 
nition as the subject will permit. Without be- 
laboring the obvious we note that the character 
of a person, in a general sense, is made up of 
many parts, facets, or traits. The Manual de- 
fines character in a general sense as a person’s 
“general character as a moral well-conducted 
person and law-abiding citizen.” ® 





3. Bouvier’s Law Dictionary, “Issue.” 

4. Bouvier’s Law Dictionary, “General Issue”. 

5. Bouvier’s Law Dictionary, “Relevancy”; Wigmore on Evidence 
(3d ed 1940) §§ 9, 10, 12, and 29; Legal and Legislative Basis of 
the Manual, pp. 210 and 211. But cf definition set out in Par. 137 
MCM, 1951. 

6. Par. 138f (2) MCM, 1951 also Wigmore on Evidence (3d ed 1940) 
§ 1608. 
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SCOPE 


If a person’s character is the reality of him- 
self, then it must be in the nature of a fact. If 
factual, it logically must be susceptible of de- 
termination or proof. With this premise, when 
character is or becomes relevant in a court- 
martial the proof thereof must be under and in 
accordance with the rules of proof or evidence 
prescribed for such trial by court-martial. 

To explore the subject of character evidence 
in an introductory manner, but at the same time 
view the various facets thereof in their proper 
perspective, let us examine it in light of the 
foregoing definitions with a view to understand- 
ing the following: 

1. Relevancy of character in courts-martial. 

2. Admissibility of character in courts- 

martial. 

3. Means of establishing or rebutting char- 

acter in courts-martial. 

We observe, as we seek the answers, that the 
first two inquiries are relatively theoretical when 
compared to the last. There is a tendency to 
assume too much when dealing in theory and not 
to assume enough when dealing in the “nuts and 
bolts” of usage. We shall try to avoid both. 
To those who would seek to understand the sub- 
ject thoroughly it might be mentioned that an 
understanding of the theory is essential to the 
correct and effective use of character evidence. 
The converse is equally true. 


RELEVANCY OF CHARACTER IN 
COURTS-MARTIAL 


Within the scope of this article, it would 
seem that, except where we deal with the pro- 
ceedings after the findings, character evidence 
bears generally on the ultimate issue, i. e., the 
guilt or innocence of the accused. An excep- 
tion is noted, however, in the case of an ob- 
jection to a witness taking the stand predicated 
upon the witness’s lack of general competency.’ 
The basis for such a contention would be 
incapacity to truthfully answer questions under 
oath due to mental illness, immaturity, senility, 
etc. In that instance the witness’s character 
trait for truthfulness would become relevant 
to a determination of the collateral issue, i. e., 
whether to permit the witness to testify over 
objection. 

During the proceedings before a court- 
martial, the members thereof are confronted 
with the necessity of making a number of de- 





7. But see Wigmore on Evidence (3d ed 1940) § 1609. 
8. Par. 148 MCM, 1951. 
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terminations. These are essentially individual 
appraisals of character with respect to a given 
point in time. Concerning the accused, the 
point is the time that the offense charged is 
alleged to have been committed. So also for 
the victim in certain cases. For the witness 
the point is the time when he is on the witness 
stand. Human experience tells us we are all 
bound to our past to a certain extent. In de- 
termining what we are, we must to some extent 
consider what we were. It is in these over- 
simplified contemplations that we find our basis 
for saying character is relevant. 


The Accused 


The relevance of the accused’s character in a 
trial by court-martial has been considered 
at some length in Lieutenant Commander Hin- 
er’s article. Both logically and legally, from 
the moment the general issue is joined, 
i. e., the accused pleads not guilty, his general 
character is a probative fact of interest to the 
court. The Supreme Court has crystallized this 
thought in Edgington v. U. S.,° where it stated, 
“Evidence of good character alone when con- 
sidered in connection with other evidence in the 
case may generate reasonable doubt; and the 
circumstances may be such that an established 
reputation of good character would alone create 
a reasonable doubt although without it the other 
evidence would be convincing.” It might be 
added that, conversely, the accused’s confirmed 
bad repute for general character might well 
make a convincing case of guilt where the other 
facts of record leave a reasonable doubt in the 
court’s mind. 

If the general character of the accused is 
relevant, does it necessarily follow that all its 
component parts are separately relevant? The 
answer to this question is an obvious and em- 
phatic “No”. A court deliberating on the con- 
tested guilt of a person accused of larceny will 
neither logically nor legally be assisted in its 
deliberations by proof that the accused is a con- 
firmed brawler, rowdy or bar-room battler. 
However, very pertinent to their delibera- 
tions is proof that the accused is a cheat, a 
moral leper when dealing with money or 
goods of another, and in short, dishonest. 

Convinced that both logically and legally the 
accused’s general character, as well as his spe- 
cific character trait(s) drawn in issue by the 
pleadings and pleas, are relevant to a court- 
martial’s deliberations on the ultimate issue, can 
we formulate a similar precise rule of relevancy 
after the findings? 





9. 164 US 361, 366, 17 SCt 72. 
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The post-finding deliberations of a court- 
martial have as their object the determination 
of a legal, appropriate, and adequate punish- 
ment, within discretionary bounds.’’ There is 
the suggestion that their object might be more 
properly termed a determination of an adequate 
and appropriate sentence.'' That is beyond the 
scope of our inquiry. However, we might note 
that this just and appropriate sentence is to be 
determined with reference not only to the of- 
fense but to the accused as well. If we were to 
rely strictly on the provisions of the Manual 
for our answer to this question, we could say 
character evidence is made admissible,” “a 
priori” it is relevant. Since those who would 
be satisfied with that answer will undoubtedly 
have quit reading this discussion shortly after 
the introduction, let us consider the logic behind 
admitting character evidence subsequent to the 
findings. Since we speak of proceedings after 
the findings, we obviously refer to a case 
wherein findings of guilty have been entered. 
That may be either a contested case or a case 
where the accused pleaded guilty. In either 
event, the court has made a determination which 
very directly affects the accused’s character, i. e., 
what he is (was) with reference to the point in 
time specified in the pleadings. Now our defini- 
tion of relevancy as a pre-finding test for admis- 
sibility fails with respect to evidence bearing 
on anything but post-finding collateral issues 
because we have no general or ultimate issue as 
defined. However, the court does have this de- 
termination of a just and appropriate sentence 
tomake. This leads us to a post-finding test for 
relevancy. Information offered in extenuation, 
mitigation, or aggravation of an offense is rel- 
evant if it legitimately tends to prove a fact 
which could conceivably assist the court in deter- 
mining what a just and appropriate sentence 
in the case would be. Using this modified test, 
it is readily apparent that not only the general 
character of the accused but also his specific 
character trait(s) which could conceivably as- 
sist the court in their deliberations, would be 
relevant probative facts." 


The Witness 


A court-martial is concerned primarily with 
ascertaining the true facts concerning the inci- 
dent(s) charged as an essential part of deter- 
mining the ultimate issue. Likewise a court- 
martial must ascertain certain facts in order to 


10. Par. 76a (1) MCM, 1951. 

11. March 1955 JAG Journal, p. 3, “The Theory of Punishment” by 
LCDR E. J. Harmon, USNR. 

12. Par. 75 MCM, 1951. 

13. U.S. v. Blau, 5 USCMA 232, 17 CMR 232. 








determine what a just and appropriate sentence 
would be in the case. It follows that if the fact 
offered comes from a reliable source, it will be 
accepted as probative by the court over the 
fact, the source of which is doubtful. Logically 
if we can show that a witness in a court-martial 
has a-poor character trait for truth and verac- 
ity, we have impeached the reliability of the 
facts he relates. Conversely, when we can show 
he has a good character in this regard we have 
enhanced or bolstered the reliability of the facts 
he relates. From the foregoing and a reading 
of the Manual’s provisions," it is apparent that 
one of the underlying issues in a case is the 
credibility of the witness. It is equally apparent 
that very relevant to the issue of credibility is 
the witness’s character trait for truth and ver- 
acity. Other character traits of the witness are 
not relevant. But what he is in reality with 
respect to truthfully relating facts within his 
knowledge is of paramount significance. 


The Victim 


a. “When an issue is raised as to whether the 
accused was acting with adequate provocation 
in taking the life of a person who purportedly 
attacked him (* * * voluntary manslaughter) 
or was acting in self defense or in defense of an- 
other (* * * murder, and * * * assault.) 
* * wane 15 or 

b. “* * * in a prosecution for rape, or for 
any other sexual offense in which lack of consent 
is an element’ * * *’; © the victim’s character 
for the traits pertinent to the issue raised or the 
element in question may be introduced as tend- 
ing to establish whether the victim was the ag- 
gressor or consented, as the case may be. As 
in the case of the witness who subjects only his 
character trait for truth and veracity to attack 
upon taking the stand, a victim’s general moral 
character does not become the subject of scru- 
tiny and consideration by the court. It is only 
that character trait or facet of the victim’s gen- 
eral character which may havea legitimate tend- 
ency to assist the court in determining whether 
the victim was in fact the aggressor in the one 
case or consented to the allegedly wrongful sex 
offense in the other. It follows that where this 
legitimate tendency is obvious or can be shown, 
relevancy is established. 

The foregoing conclusion with respect to the 
relevancy of the victim’s character prior to the 
findings does not establish its relevancy subse- 
quent to a determination of the ultimate issue. 
Does information of the good or bad peaceable 





14. Par. 153a MCM, 1951. 
15. Par. 138f (3) MCM, 1951. 
16. Par, 1536 MCM, 1951. 
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or chaste character of the victim legitimately 
tend to prove a fact which could conceivably 
assist the court in determining what a just and 
appropriate sentence in the case would be? Vol- 
untary manslaughter of the town brawler upon 
provocation not amounting to a legal defense 
would, standing by itself, seem to merit a lighter 
sentence than voluntary manslaughter of Oliver 
Milktoast, the church deacon. Logic, bolstered 
by the provision of the Manual concerning evi- 
dence in extenuation and aggravation, leads us 
to the obvious conclusion of relevancy. 


ADMISSIBILITY OF CHARACTER IN 
COURTS-MARTIAL 


The necessity for an appreciation of when and 
by what means the relevant information con- 
cerning character becomes admissible in a court- 
martial is readily apparent. It may not be ad- 
missible at the outset of the proceedings and 
if we are unable to recognize when it does be- 
come admissible, its legitimate probative weight 
may be depreciated by a premature offer since 
this offer should be rejected upon objection. 
It may, however, still be received in evidence by 
the court at some later time. Thus we recog- 
nize that relevancy and admissibility are not 
synonomous. Character evidence may well be 
available and relevant at various stages of the 
proceedings without it being admissible at that 
point or in that form. 


General 


This aspect of our topic will deal generally 
with an examination of the exclusionary rules 
relating to relevant character information. It 
might be well to make several observations at 
the outset which either would not be pertinent 
or would be unduly repetitious in our subsequent 
considerations. 

In part legal admissibility depends on pre- 
senting relevant information which qualifies as 
to form and substance at the procedurally cor- 
rect time. Assuming proffered evidence is rel- 
evant, it can only be in one of three forms, i. e., 
oral testimony, documentary, or real. If ina 
form other than oral testimony and offered as 
probative of the fact or facts to which it re- 
lates, in addition to qualifying as competent, it 
must qualify, generally as being authentic or 
that which it purports to be. Thus, if we offer 
a page from the service record of the accused 
as proof of the facts related thereon, rather 
than as a visual aid or example of what that 
type of a page in a service record would look 
like, we must show that it is not only relevant 
17. Par. 75 MCM, 1951. ros 
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and competent but, in addition, that it is the 
page from the service record of the accused as 
it purports to be, i. e., authentic. Refinements 
might place this requirement under a showing 
of specific relevancy or competency for a par- 
ticular form or type of evidence. However, for 
only the general knowledge of this concept nec- 
essary to appreciate our topic, further refine- 
ment is unnecessary. 

When the procedurally correct time has come 
to introduce character evidence otherwise ad- 
missible, is a question we cannot answer without 
knowing when the evidence becomes otherwise 
admissible. Thus, assume the prosecution has 
oral testimony available which qualified as ad- 
missible as a result of defense cross-examina- 
tion of the prosecution’s first witness during 
the case-in-chief. The next witness called by 
the prosecution might well be the character wit- 
ness whose testimony became relevant during 
the cross-examination of the previous witness. 
If available character evidence becomes admis- 
sible due to direct interrogation of a defense 
witness during and concerning the case-in-reply, 
the prosecution would normally have to wait 
until its case in rebuttal to introduce such evi- 
dence. This problem is one of procedure sub- 
ject to modification within the sound discretion 
of the court,'* and is, if indeed it is a problem, 
one foreign to our topic except where it may 
effect the tactical decisions of counsel with re- 
spect to using character evidence. 

One other general observation which wil! 
affect our consideration of the problem at hand. 
With reference to the proceedings after the find- 
ings, we noted the test for relevancy is modified. 
Likewise, the exclusionary rules are modified 
and relaxed to the extent of permitting receipt 
of affidavits, certificates, and other writings of 
similar apparent authenticity and reliability.’ 
Personal data is read to the court by the trial 
counsel from the charge sheet. Under narrow 
restrictions previous convictions of the accused 
may be introduced. The accused may make an 
unsworn statement or he may have his counsel 
make one for him, or both of these methods may 
be used to “present appropriate matter to aid 
the court in determining the kind and amount of 
punishment to be imposed.” * It follows that 
what might be inadmissible information of rele- 
vant character prior to the findings could well 
qualify as admissible evidence after the findings. 


The Accused 
If it can confidently be said that an accused’s 








18. Par. 137 (page 239) MCM, 1951. 
19. Par. 75¢ (1) MCM, 1951. 
20. Par. 75a MCM, 1951. 
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character is relevant from the time the general 
issue is joined until it is ultimately settled, why 
is it that there appear reported, contested cases 
where the accused’s character was not men- 
tioned by either the prosecution or the defense? 
The answer lies in the mentioned requirement 
of admissibility, i. e., competency. The exclu- 
sionary rule relating to evidence of the accused’s 
character is predicated on the same broad basis 
as are the rules concerning marital privilege 
and the privilege accorded certain confidential 
communications. The basis we refer to is pub- 
lic policy. Some may argue that the rule in 
question is not legitimately one of public policy, 
but one designed to avoid the accused’s being 
unduly prejudiced during the course of a crim- 
inal prosecution. However, both had their ori- 
gin during the same historical period. Both 
were founded and refined on Anglo-American 
standards of fair play.*' The difference, if any, 
between the “privilege” accorded the accused 
concerning introduction of evidence of his char- 
acter and the privilege prohibiting, for example, 
the use of his spouse as a witness against him 
in most cases lies in the fact that the former is 
a rule of “fair play” concerning the accused’s 
relationship with his past while the latter is a 
rule of “fair play’ concerning the accused’s re- 
lationship with his wife. 

The rule provides the accused with the option 
of injecting his character and evidence thereof 
into the probative facts of the case.** Until the 
accused elects to introduce evidence of his own 
good character, the rebuttal evidence the prose- 
cution may have concerning the same is incom- 
petent and inadmissible. Once the accused does 
introduce evidence of his own good character, 
he has “opened the door’, so to speak, for the 
prosecution to introduce evidence as to his bad 
character. This rebuttal is limited, of course, 
by the scope of the character evidence intro- 
duced by him. Normally this election will be 
made by the accused after the prosecution has 
rested and during the defense’s case-in-reply. 
This is not to say that the defense could 
not wait until its rebuttal to introduce evi- 
dence of the accused’s good character. But it 
is to say that properly and legally the elec- 
tion could not be made prior to the prosecution 
resting its case. The reasons for this are sev- 
eral. First of all the rule itself, i. e., the accused 
must elect to introduce character evidence first, 
and only then can it become a fact for proof. 
Secondly, the rules governing cross-examina- 
tion. The accused who, during cross-examina- 


21. Wigmore § 8 (Vol I, p. 236) and 57. 
22. Par. 138f (2) MCM, 1951. 





tion of a prosecution witness, attempts to elicit 
testimony as to the accused’s character, is ex- 
ceeding the scope of the direct examination. 
This procedure, although improper, will usually 
not be objected to by the prosecution, the theory 
being that it expedites trial by eliminating the 
necessity for the defense recalling this witness 
to elicit this testimony. It certainly will not be 
objected to by the prosecution if it has evidence 
of the accused’s bad character within the scope 
of the character evidence introduced by the ac- 
cused. The prosecution is permitted, by the ac- 
cused’s “opening the door” in such a case, to in- 
troduce all available evidence on or affecting 
the ultimate issue during its case-in-chief and 
minimizing the necessity for evidence in re- 
buttal. From the defense standpoint it might be 
considered strategically sound to elicit good 
character evidence from the prosecution’s wit- 
nesses. The prosecution would do well to re- 
flect on that possibility prior to permitting the 
defense to exceed the scope of the cross-exami- 
nation as established by the interrogation on 
direct. 

While we have noted the relaxation of the 
rules governing admissibility of evidence after 
the findings generally, a question of compe- 
tency and admissibility arises when the defense 
offers evidence of good character prior to the 
findings and the prosecution offers rebuttal evi- 
dence both prior and subsequent to the findings. 
Specifically, where the accused has elected to 
make his character a probative fact prior to 
the findings, does it follow that without further 
action on his part it is a fact on which evidence 
may be introduced subsequent to the findings? 
The wording of the rule does not limit its appli- 
cation to the prefinding proceedings. Nor can 
it be said that the presentencing proceedings 
are as separate and distinct from the prefinding 
proceedings as are two separate trials.” It 
being one case with merely a change of rules, it 
would seem that once the accused injects his 
character into the facts of a case, either before 
or after the findings, he has “opened the door” 
for evidence in rebuttal during the balance of 
the proceedings. It follows that the prosecu- 
tion may then rebut such evidence with evi- 
dence of bad character. To be procedurally 
correct, the earliest point at which the accused 
could do this if he had not “opened the door” 
prior to the findings, would seem to be immedi- 
ately following the law officer or president’s 
advice that “(he) may now present evidence in 
extenuation or mitigation of the offenses of 
which (he) stand(s) convicted.” 


23. Par. 137 MCM, 1951. 
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The Witness 


The rule concerning admissibility of char- 
acter evidence as it is relevant to the credibility 
of a witness testifying before a court-martial is 
probably the simplest and yet most misapplied 
rule of exclusion encountered in courts-martial. 
Whether this is due to procedural blindness or 
an inborn desire for confusion in the courtroom 
is unknown. However, the tendency is all too 
strong to permit the defense to interrupt the 
prosecution’s case-in-chief with a witness to tes- 
titfy that the preceding prosecution witness is a 
liar, a thief and without knowledge of the truth. 
Thus issues beget issues which beget issues, “‘ad 
infinitum”. However, that being a matter of 
procedure we merely mention the tendency as 
one to be aware of and avoid. 

As stated in the Manual, the rule concerning 
impeachment of witnesses is the essence of sim- 
plicity.** “The credibility of any witness * * * 
may be attacked.” In one brief sentence we 
have the key to admissibility of evidence con- 
cerning a witness’s character for truth and 
veracity. As previously mentioned, procedural 
opportunity and requirements as to form may 
limit somewhat an attack on a specific witness’s 
relevant character trait. However, for all prac- 
tical purposes the moment a witness takes the 
stand to testify either voluntarily or under com- 
pulsion of process or order, his credibility be- 
comes an underlying issue in the case. As such 
it may be attacked and upon attack bolstered 
through a variety of channels. One means of 
this attack and bolstering is by showing the 
character trait in question. 

The rule set out is as applicable during the 
pre-sentencing procedure as it is during the pre- 
finding stage of the trial. 

Several general observations should be made 
concerning the admissibility of character evi- 
dence to impeach and bolster the credibility of 
a witness. First, the rule given applies to all 
witnesses in a court-martial notwithstanding 
another relationship the particular witness may 
have to the proceedings, e. g., accused, victim, 
or witness for the court. Second, although we 
have stated the rule in terms of witnesses in 
general, a party voluntarily calling a witness as 
his own is precluded from attacking his wit- 
ness’s credibility on the grounds that he has a 
poor character for truth and veracity. The 
reason for this is obvious. If you introduce a 
witness to the stand you tacitly vouch for him to 
truthfully relate the facts elicited. Why then 


24. Par. 1536 MCM, 1951. 
25. Par. 1536 (1) MCM, 1951. 
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should you ever be permitted to turn around and 
show in fact your witness is a liar of long 
standing in his community and not to be be- 
lieved by those who know him? Patently you 
would be guilty of misrepresentation by intro- 
ducing such a witness. This rule therefore, 
serves as much to keep counsel out of trouble 
as it does to promote orderly proceedings. 
Third, once the character of a witness for 
truth and veracity has been attacked, rebuttal 
testimony tending to bolster the witness’s char- 
acter in this regard may be introduced. This 
method of enhancing a witness’s credibility 
would be proper in rebuttal to an attack on his 
credibility only, and improper in the event his 
credibility was not questioned. The means of 
attack would seem immaterial for this purpose. 
For example if bias and prejudice on the part 
of the witness were shown, rebuttal evidence 
showing his good character for truth and 
veracity would seem proper. 


The Victim 


(a) As to when the relevant character of the 
victim in an assault or homicide case may be- 
come admissible, the language in the Manual 
furnishes us with a point of departure only. 
However, the words “* * * when an issue is 
raised * * *” if viewed in light of Court of Mil- 
itary Appeals decisions concerning underlying 
issues “reasonably raised by the evidence,” 
would seem to give us at least some grounds to 
conclude that this “issue” could be raised during 
and by the cross-examination of prosecution 
witnesses during the prosecution’s case-in-chief. 
It may readily be foreseen where legitimate 
cross-examination of the prosecution’s first 
witness elicits “substantial evidence” raising the 
issue of provocation or self defense for the pur- 
poses of requiring an instruction from the law 
officer or president.” Is it not reasonable to as- 
sume, therefore, that such evidence also raises 
the “issue” for the purposes of permitting the 
prosecution to introduce evidence of the victim’s 
peaceable nature? It wouldseem so. Once itbe- 
comes an underlying issue in the case it is op- 
tional with the party desiring to put in evidence 
of the victim’s character trait pertinent to the 
inquiry of the court, as to when he will intro- 
duce such evidence. The prosecution might well 
conclude that tactically it would be well to intro- 
duce the strongest evidence available to him on 
the peaceable nature of the victim as soon after 
the “issue” is raised as is procedurally possible 
and permissible, thereby fortifying and adding 
26. U. S. v. Ginn, 1 USCMA 453, 4 CMR 45. 
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emphasis to the balance of his case-in-chief. 
The defense might well elfcit testimony bearing 
on the victim’s pertinent character trait from 
every prosecution witness and commence its 
case in reply with evidence on the same point. 

(b) In the case of a sexual offense containing 
the element of “lack of consent’, the admissi- 
bility of the victim’s character for the pertinent 
trait of chastity would seem partially deter- 
mined by our discussion of issues, supra. As 
an element, lack of consent is an integral part 
of the ultimate issue from the moment the ac- 
cused pleads “not guilty” until the court an- 
nounces its findings. Such evidence as the pros- 
ecution may have tending to show either directly 
or circumstantially the victim’s lack of consent 
to the act charged could and should be intro- 
duced during its case-in-chief. It goes without 
saying that the defense would properly elicit 
such testimony as it could on cross-examination 
of prosecution witnesses and introduce such evi- 
dence as it might have where possible tending 
to show consent of the victim. Concluding the 
victim’s character trait is admissible in cases 
involving the specified type of sex offense when 
and by means of the accused’s entering a plea 
of “not guilty”, we may also observe that the ad- 
missibility of this type of evidence is governed 
more by the rules of procedure, considerations 
of orderly presentation and counsel’s tactics 
than it is by rules of evidence. We previously 
specified that evidence of the victim’s character 
trait(s) here under consideration would be rele- 
vant under our postfinding test. Bearing in 
mind the relaxation of the exclusionary rules 
after the findings, admissibility of evidence con- 
cerning the victim’s character would depend 
upon procedural rules in part and also the na- 
ture of the evidence. If properly classified as 
evidence in aggravation it could be introduced 
by the prosecution prior to the introduction of 
matters in extenuation or mitigation. It is ap- 
parent that regardless of the probative weight 
assigned it if introduced prior to the findings, it 
would certainly be admissible as a matter for 
the court’s consideration or reconsideration 
when deliberating on a just and appropriate 
sentence in the case. 


MEANS OF ESTABLISHING OR REBUTTING 
CHARACTER 


It is in the answer(s) to this problem that 
the participant in courts-martial is vitally in- 
terested. It is equally true that this problem 
embraces an area of possibilities which cannot 
entirely be covered. If we understand that the 


fact of character, once relevant, is susceptible 
of proof by means of one or more of three forms 
of evidence, we can begin to appreciate the com- 
plexity of our undertaking. We shall attempt, 
therefore, to deal more in generalities than spe- 
cifics, but to be definite enough ‘o stay within 
our stated purpose. 


General 


Although we have thus far differentiated be- 
tween the accused, the witness, and the victim, 
continuation of this distinction where no differ- 
ence exists would be pointless.” Our basis for 
distinction when discussing the means of prov- 
ing character will largely be found in the desig- 
nation of the evidence employed. Weshall view 
these problems of proof first prior to the find- 
ings and then following the findings. 

We should keep in mind during subsequent 
considerations that the form of character evi- 
dence will normally be either oral testimony or 
documentary evidence. The possibility of real 
evidence circumstantially showing character 
should not be overlooked, however. 

We might also note generally the Manual’s 
provisions * concerning the relaxation of the 
rules of evidence on collateral matters prior to 
the findings and subject to the sound discretion 
of the court. While it is a minor point, where 
character evidence is or becomes a relevant 
probative fact on a collateral issue, affidavits 
and documents of similar apparent authenticity 
might be received. 


Prior to Findings 


REPUTATION EVIDENCE OF CHARACTER 


One of the established and of recent years 
most important if not exclusive * methods of 
proving the character of a person is by evidence 
of his reputation. Legally speaking it is hear- 
say evidence showing directly what others col- 
lectively think he is and circumstantially what 
he actually is. Such evidence is admissible as 
a long established exception to the hearsay rule 
because of necessity and on the theory that as 
he demeans himself and people therefore think 
he is—so is he.** That theory has its own 
weaknesses which have their own Jekyl and 
Hyde examples. Professor Wigmore has re- 
ferred to reputation evidence as “the second- 
hand irresponsible product of multiplied guesses 





27. Wigmore Vol VII, Chapt. LXIX. 
28. Par. 137 MCM, 1951. 

29. Wigmore Chapt. LXIX. 

30. Wigmore § 1609, 1610. 
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and gossip.” “, which seems observant but is 
hardly conclusive. Admissible it is. Its pro- 
bative force remains a matter for conjecture. 

In adducing evidence of a person’s reputation, 
a proper foundation is essential. Generally 
speaking, the witness to reputation must first 
be qualified as specifically competent on the sub- 
ject concerning which he has been called to tes- 
tify. In this instance it is the reputation of 
the person whose character is relevant. This 
is usually established by showing the character 
witness has been a part of the community which 
gives the relevant repute. The fact that the 
witness is a part of the community which sees 
only the better aspects of the relevant char- 
acter goes only to the probative weight assigned 
the repute, not to its admissibility.** Like- 
wise the length of time the witness resided 
within the community is a matter of weight as 
opposed to admissibility, providing he was a 
bona fide resident of the community in ques- 
tion and not merely within the community to 
investigate the relevant repute. In this latter 
extension of the rule, the question becomes one 
of admissibility and such a witness would not 
be able to qualify as being acquainted with the 
relevant repute.“ Also, concerning this foun- 
dation for reputation evidence, if the character 
witness’s acquaintance with the reputation is 
too remote, evidence thereof may be excluded 
upon objection as being irrelevant (immaterial). 

The question of what do we mean by the 
word “community” in our discussion of repu- 
tation evidence as proof of character is here 
pertinent. So far as civilian society is con- 
cerned, the term has no apparent, special mean- 
ing although it might embrace something less 
than the entire “community” as that term is 
commonly understood.** Fortunately the Man- 
ual supplies us with a definition of the term in 
the military service. Here it includes an or- 
ganization, post, camp, ship, or station.*° 

After the foundation is laid, the good or bad 
community reputation for the relevant char- 
acter may be elicited. This may take a negative 
posture in the case of a witness to good reputa- 
tion, i. e., the character witness has never heard 
anything said against the relevant character.” 
The apparent theory here being that if some- 
thing adverse existed the gossip would certainly 
have spread. 





31. Wigmore § 1986. 

32. U. S. v. Johnson, 3 USCMA 709, 14 CMR 127. 
33. Par. 138f (1) MCM, 1951. 

34. U. S. v. Johnson, 3 USCMA 709, 14 CMR 127. 
35. Par. 138f (1) MCM, 195}. 

36. Wigmore § 1614. 
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This type of character evidence may and does 
come in the form of oral testimony, deposition 
testimony, former discharges,” and similar doc- 
uments going to show the community’s regard 
for the individual concerned. 


OPINION EVIDENCE OF CHARACTER 


Although not recognized in all jurisdictions,* 
another method of establishing the relevant 
character of an individual in courts-martial is 
by means of opinion evidence.* As in other 
instances of permissible opinions, a foundation 
must first be laid to form the predicate for an 
opinion. As inthe case of reputation, acquaint- 
ance with the individual and the formation of 
an opinion concerning the relevant character 
must be shown. Upon that foundation the wit- 
ness’ opinion may be elicited. The theory of 
admissibility apparently is that an individual’s 
associates’ opinion(s) of him would be proba- 
tive of his actual character. This opinion might 
be either good or bad. Likewise it could be 
based upon extensive or short and limited ob- 
servation. Naturally, the shorter the acquaint- 
ance the less probative weight it would be en- 
titled to. 

This type of character evidence may and does 
come in the form of oral testimony, deposition 
testimony, documentary evidence, and even real 
evidence. Documentary evidence may include 
entries such as conduct and proficiency marks 
from the individual’s service record—if they 
bear on his relevant character.*’ Real evidence 
as evidence of an opinion concerning an individ- 
ual’s character may sound far-fetched to some 
but consider for a moment the accused, witness, 
or victim who appears in court slovenly dressed, 
without ribbons, and with a demeanor bordering 
on disrespect. In opposition to that consider 
the accused, witness, or victim who appears 
clean shaven, in a well cared for and pressed uni- 
form, with a chest full of ribbons and a coopera- 
tive and respectful attitude. Are not the infer- 
ences concerning the individual’s character in 
the first instance just as obvious and well taken 
as the inferences in the last example? It would 
seem so. Likewise, the photograph of a muddy 
field filled with footprints which has been intro- 
duced as mute evidence of a struggle preceding 
a homicide charged against an accused may well 
be evidence of his peaceable nature as well as 
his essential (for self-defense) retreat before 
striking the fatal blow. Admittedly this does 


37. Wigmore § 59. 

38. Wigmore LXIX. 

39. Par. 138f (1) MCM, 1951. 

40. On subject of proving or disproving the accused’s good military 
character generally, see November 1954 JAG Journal, p. 9, 11. 
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violence to the rule of prohibition concerning 
use of specific acts to establish character or 
character traits. The accused in our example 
may have retreated out of cowardice rather than 
peaceableness. However, the evidence once in, 
is susceptible of any legitimate inference the 
court may choose, and its admission is the gate- 
way for argument favoring the character in- 
ference. The situation where real evidence is 
introduced primarily to prove good character is 
rare. However, the possibility of favorable in- 
ferences to be drawn from otherwise relevant, 
real evidence should not be overlooked in either 
the preparation or presentation of a case. 


SPECIFIC ACTS AS EVIDENCE OF CHARACTER 


A general rule with its real and apparent ex- 
ceptions is that relevant character or character 
traits may not be established or disproved by 
evidence of specific acts or instances as exempli- 
fying such character.*: In court-martial prac- 
tice there is a tendency to relax this prohibition 
when the evidence offered is in documentary 
form. Whether founded on ignorance of the 
rule or indifference is unknown but the tendency 
does not modify or eliminate the rule. 

The witness who has testified that the accused 
charged with larceny enjoys an excellent repu- 
tation and/or who has the opinion that the 
accused is honest is not generally permitted to 
go beyond that scope and illustrate how this 
reputation or opinion was gained as a result 
of an incident or incidents when the accused 
returned a lost wallet, or refused to steal the 
widow’s mite. The theories underlying this ex- 
clusion seem to be twofold. First, it would seem 
merely an extension of our rules of competency 
and admissibility based on public policy consid- 
erations as discussed earlier. Secondly, the re- 
quirement of legal relevancy would seem to pre- 
clude reception of such evidence on the grounds 
that it has no legitimate tendency to prove or 
disprove honesty as a character trait or anything 
else. Even a thief may well have his honest 
moments; a liar, his truthful tales; a violent 
assailant, his peaceful periods. Those observa- 
tions do not, however, assist the court in deter- 
mining an accused’s guilt or innocence of the 
present offense or a witness’ credibility under 
these circumstances. It is in this second theory 
of justification for the general rule we find sev- 
eral apparent exceptions thereto. 

It is on cross-examination of a witness called 
and questioned for the purpose of establishing 
or disproving an individual’s relevant character 
41. Wigmore § 194, 199, 212 and 977, 981. 





that we find our first apparent exception to the 
prohibition under consideration. Such specific 
instances might be elicited in response to the 
legitimate inquiry on cross-examination con- 
cerning what the witness bases his opinion 
upon “ or in testing the witness’s acquaintance 
with the community repute testified to. If the 
specific instances elicited might improperly in- 
fluence the court, the court should be instructed 
that such matters are to be considered only with 
respect to the weight to be given to the testi- 
mony. It is a question of attacking credibility 
therefore, and not one of proving or disproving 
character with evidence of specific acts. Thus 
we say this is not a real exception. 

Another apparent exception to the general 
rule set out is permissible use of other offenses 
or acts of misconduct of the accused as evi- 
dence against him if such evidence has “* * * 
substantial value as tending to prove something 
other than * * *”, the general criminal dispo- 
sition of the accused.** (Emphasis added.) 
The statement of this apparent exception is suf- 
ficient to show that it is not an actual exception 
to the general rule stated. 

A very real exception to this rule has recently 
been announced by the Court of Military Ap- 
peals in the case of U. S. v. Desroe ** where the 
victim’s relevant character had become an issue 
in the case. Judge Latimer, there speaking for 
the court, said as follows: 

“To the extent that actions speak louder 
than words, specific prior acts of violence 
would be stronger evidence of disposition 
than reputation. Accordingly, instances of 
the deceased’s prior fights, quarrels, and the 
like, which are related in time, place, or cir- 
cumstances to the facts of the case under 
consideration, have often been admitted into 
evidence where there is a close question of 
self-defense. State v. Waldron, 71 W Va, 1, 
75 SE 558 (1912); State v. Ardoin, 28 NM 
641, 216 Pac 1048 (1923). Concern over 
the possibility of the issue being abused need 
not detain us, as the number of such instances 
can be controlled by the discretion of the 
law officer.” 

Another very real exception to the prohibition 
concerning the use of specific acts or instances 
as examples of character appears when we con- 
sider impeachment of a witness generally. The 
character trait of a witness for truth and ve- 
racity being the only relevant facet of his char- 


42. Par. 138e and 1496 MCM, 1951, but compare language in U. S. v. 
Blau, 5 USCMA 232, 17 CMR 232. 

43. Par. 138g MCM, 1951. 

44. U.S. v. Desroe, 6 USCMA 681, 21 CMR 3. 
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acter, one would think the rules for attacking 
and rehabilitating this character trait would be 
simple and clean cut. Basically they are. How- 
ever, much confusion has crept into this area 
as a result of the latitude permitted on cross- 
examination of witnesses; the rules governing 
attack of credibility; and a failure to distin- 
guish between attacking credibility and attack- 
ing the witness’s character trait for truth and 
veracity. We shall try to elucidate. 
Patently it would seem credibility and the 
character trait in question are one and the 
same—the distinction being one of semantics 
and not of difference. However, if we view 
credibility in the light of its definition i. e., 
worthiness of belief, and recognize that the wit- 
ness’s character trait for truth and veracity is 
something which exists—vague though it may 
be, we can readily see that the former the court 
seeks to weigh while the latter is merely a weight 
in the balance. In establishing the relevance 
and admissibility of the witness’s character 
trait for truth and veracity upon his taking the 
stand, the answer to how the assumed good 
character of the witness in this regard may be 
attacked, and once attacked bolstered, has been 
partially explored. We can consider without 
argument that reputation and opinion evidence 
are acceptable types of attacking or bolstering 
character evidence. Whether the matters legiti- 
mately tending to prove or disprove the wit- 
ness’s relevant character trait are limited to 
the two specified, as intimated in the Manual,* 
or whether they also embrace a showing of mis- 
conduct directly bearing upon the relevant char- 
acter trait, is a question to which convenience 
would answer no. However, intellectual hon- 
esty seems to require an affirmative reply. The 
Manual specified conviction of crimes involving 
moral turpitude or otherwise affecting credi- 
bility as a separate means of attacking a wit- 
ness’s credibility. Conviction for crimes or 
offenses, the gravamen of which is falsehood, 
has a direct bearing on the witness’s character 
trait for truthfulness. It would seem, there- 
fore, its relevancy is patent, and its competency 
and admissibility insured by the provisions of 
the Manual. While a witness may be questioned 
on cross-examination concerning relevant past 
convictions, there is no requirement that this 
procedure be followed.*’ However, doing so 
may well expedite trial. If admitted by the wit- 
ness on the stand, maximum effectiveness is 
insured. If denied by the witness and then 


proven extrinsically, the effect on the witness’s 
credibility is devastating. 

We might mention that once rebuttal evidence 
thereof becomes admissible as previously speci- 
fied, the means which may be employed are the 
same as those permitted for the attack. It goes 
without saying that specific instances of truth- 
fulness could not be used in violation of the 
general rule, to rebut proof of the witness’s con- 
viction for falsehood. However, evidence of his 
good repute for truthfulness certainly could be 
used in this manner. 


Subsequent to the Findings 


Since our observations concerning the means 
of proof of character in courts-martial where 
the relevant character is that of a witness or of 
the victim has either been previously covered 
herein or is treated in detail in the Manual,** 
we will permit ourselves only several brief ob- 
servations in connection with the proving or 
disproving the accused’s character after the 
findings. 

The defense, in introducing evidence of good 
character of the accused enjoys certain advan- 
tages following the findings not enjoyed prior 
thereto or by the prosecution at any stage of the 
proceedings. Thus unsworn statements made 
either personally or in his behalf permitted dur- 
ing the presentencing proceedings, defy classi- 
fication under the usual rules of evidence. They 
do permit information to reach the court con- 
cerning the accused’s good character, if he so 
chooses.*® Documentary evidence admissible 
after the findings to show the good character 
of the accused assumes the characteristics of the 
contents of the proverbial “circular file’. With 
the relaxation of the exclusionary rules after 
the findings the door is open to legally put in al- 
most any document remotely bearing on the ac- 
cused’s good character. Real evidence after 
the findings is almost unheard of. Observa- 
tions heretofore set out concerning the use of 
real evidence to inferentially show good char- 
acter of the accused prior to the findings 
would seem equally applicable to the post-finding 
proceedings. 

Concerning what the prosecution may legally 
do by way of rebuttal or showing the poor char- 
acter of the accused during the presentencing 
proceedings, the following language of the late 
Judge Brosman in writing the Court of Mili- 
tary Appeal’s opinion in the case U.S. v. Blau © 
is informative and a fairly inclusive answer : 

“* * * Manifestly, the leniency accorded 





45. Par. 1536 (2) (a) MCM, 1951. 
46. Par. 1536 (2) (b) MCM, 1951. 
47. Par. 1536 (2) (b) MCM, 1951. 
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48. Specific instances, Par. 1536 (2) (b) and 138f (3) MCM, 1951. 
49. Par. 75¢ MCM, 1951. 
50. 5 USCMA 232, 243, 244, 17 CMR 232, 243, 244. 
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both parties in the presentation of evidence after 
verdict was intended to permit the court-martial 
to take into consideration all information, which 
is relevant and reasonably reliable, as an aid 
in fixing an appropriate sentence. Although 
heavier restrictions are in certain instances im- 
posed on the Government in presenting evidence 
prior to verdict, we find nothing on which to 
base a belief that its personnel should labor 
under a like restraint after an accused has been 
found guilty. In particular, we cannot believe 
that the framers of the Manual intended that 
the rule of exclusion regarding character testi- 
mony should be abandoned in favor of the ac- 
cused, yet retained to hamper the prosecution— 
once the issue of guilt or innocence has been 
determined. Certainly such a practice would 
not be conclusive to furthering the policy of 
presenting as full a factual picture as possible 
to the court-martial to assist its members in 
imposing a proper sentence. * * *” 





CONCLUSION 


Character evidence and the problems relat- 
ing thereto is merely a small part, albeit im- 
portant, of any trial by court-martial. We can 
never be certain that the relevant good char- 
acter of an accused, witness, or victim has been 
established or disproved. The impact of evi- 
dence introduced before courts-martial is a 
matter of pure conjecture and as’ variable as 
the number of persons receiving the evidence 
as members, and prosecutors or defense counsel 
presenting the evidence. We can and should, 
however, have the knowledge, appreciation and 
familiarity with the subject of character evi- 
dence permitting us to feel assured in its em- 
ployment that we are proceeding properly and 
with maximum effect under the circumstances ; 
that when we decline its employment we are 
doing so cognizant of the ramifications and pos- 
sible consequences inherent in its employment. 





RECENT JAG OPINIONS - 


MEDICAL CARE—Authority to administer to divorced wife of 
serviceman 


@ “* * * The Navy is authorized to allow dependents 
of Navy personnel the use of Navy medical facilities 
by statute (24 U. S. C. 32, 57 Stat. 80) and by regu- 
lation (Manual of the Medical Department, Art. 21-6). 
Included within the category of dependents permitted 
such use is the “lawful wife” of a member of the naval 
service (24 U. S. C. 33, 57 Stat. 81; Manual of the 
Medical Department, Art. 21-5). 

In those cases where a final divorce has been granted 
pursuant to Section 132 of the Civil Code of Califor- 
nia, the Code specifically provides that the marriage is 
finally terminated and the parties are restored to the 
state of unmarried persons (CC of Calif. § 92). After 
such a divorce it would be clear that the divorced wife 
was no longer the “lawful wife” of the member of the 
naval service within the meaning of the provisions au- 
thorizing dependent medical care. Therefore, it is the 
opinion of this office that she would not be entitled to 
such care from the Navy, despite the fact that the Cali- 
fornia judgment included a provision whereby the hus- 
band was forever required to be responsible for the 
wife’s medical care. 

However, the California Code also authorizes a sepa- 
ration agreement (CC of Calif. § 159) and a decree of 
permanent support and maintenance (CC of Calif. 
§ 187). Neither of these terminate the marriage rela- 
tionship. The question then arises as to whether the 
woman would still be the “lawful wife” within the mean- 
ing of the statute and regulations authorizing depend- 
ent’s medical care, if one of these arrangements were 
in effect. 





Although the term “lawful wife” in the statute au- 
thorizing dependent medical care has not been con- 
strued, this same term has appeared in several almost 
identical provisions contained in the statutes dealing 
with rental and subsistance allowances for dependents 
(42 Stat. 625, as amended, 43 Stat. 250; 56 Stat. 361; 
37 U. S. C. 281g, 63 Stat. 804). Since the purpose of 
both classes of statute is to define benefits which a 
serviceman is to receive on behaif of his dependent, 
and since the reasoning of the cases discussing the 
provisions contained in the statutes dealing with rental 
and subsistence allowances also applies to the statutory 
provisions authorizing dependent medical care, it is the 
opinion of this office that the construction in both cases 
should be the same (Robey v. U. S., 71 Ct. Cl. 561; 33 
Comp. Gen. 308). Under the laws providing rental and 
subsistence allowances, if a separation agreement has 
been entered into, or a court decree has been entered 
which does not terminate the marital relationship, the 
wife is a dependent within the meaning of the statute 
where the agreement or decree requires that the hus- 
band is to contribute to the support of the wife (24 Comp. 
Gen. 88; 26 Comp. Gen. 514; 33 Comp. Gen. 308). Like- 
wise, if these same conditions existed in the present 
case, the wife would be a devendent within the meaning 
of the statute authorizing dependent medical care. 
JAG:II:1: BRA:imz, 8 May 1956. 


HIGH SCHOOL STUDENTS—transportation of 
vehicles 


in Government 


@ “* * * [The Judge Advocate General recently re- 
ceived an official notice which] advised that the Chief 
of Naval Personnel has approved the expenditure of 
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Government funds to be used in transporting high school 
students to various Naval installations in order to stim- 
ulate interest in enlistments in the Navy, and requested 
the opinion of this office as to the legality of such trans- 
portation. Navy vehicles or chartered commercial 
buses would be employed. 

“Tt is the opinion of this office that funds appropriated 
by the Congress for the procurement of military per- 
sonnel (Naval Personnel, General Expenses) might 
properly be used for the contemplated purposes. While 
Congress has provided that no appropriations shall be 
used for the maintenance, operation, and repair of any 
Government owned passenger motor vehicle not used 
exclusively for official purposes. (Act of 16 July 1914 
as amended by Section 16 (c) (2) of the Act of 2 Au- 
gust 1946; 5 U. S. C. 78), such restrictions do not pro- 
scribe the contemplated action. This office has pre- 
viously considered aforementioned limitations (JAG: 
II:LCM:mbr of 17 July 1947) and held in that case that 
the term ‘official business’ was sufficiently broad to per- 
mit the transportation of civilian entertainers to hos- 
pitals to entertain patients. The present proposed use 
of Navy vehicles for the purpose of stimulating recruit- 
ing may be considered official business. The above cited 
statutes also contain a prohibition against the use of ap- 
propriations for the hire of passenger motor vehicles 
for any branch of the Government unless specifically 
authorized by the appropriation concerned or other law. 
However, the Congressional appropriation referred to 
above contains a provision for ‘hire of motor vehicles’ 
which would overcome this limitation. It should be 
pointed out that Article 1203 of the Navy Public Infor- 
mation Manual establishes the general policy that Naval 
surface facilities should not be placed in a position of 
competition with United States commercial carriers with 
regard to transportation of civilians. This office does 
not foresee that such competition would result from the 
suggested use of vehicles * * *. 

“For the foregoing reasons this office is of the opinion 
that the authorization * * * [requested] is legally un- 
objectionable.” JAG:II:1:GAE:vew, 16 May 1956. 


OATHS—Authority to administer 


@ “* * * TA recent letter to the Judge Advocate Gen- 
eral from the CO of a naval air station] requested clari- 
fication on the subject of ‘authority to administer oaths’ 
and impliedly raised the question of whether or not 
commissioned officers performing the duties of Per- 


sonnel or Assistant ‘Personnel Officers were authorized 
to administer oaths. It also made the point that Article 
136, Uniform Code of Military Justice, does not pro- 
vide for any rank limitations of persons authorized to 
administer oaths, nor the administrative level from 
which ‘regulations of the armed forces’ are published. 

“Inasmuch as Article 136 of the Uniform Code of 
Military Justice states no rank or grade limitation with 
respect to persons authorized to administer oaths, it 
follows that any officer, regardless of rank or grade, is 
authorized to administer oaths if he falls within one of 
the categories listed in Article 136. In those cases it 
is the title of his office or duty which carries with it 
the authority to administer oaths. On the other hand, 
Section 0124, 1955 Naval Supplement to the Manual 
for Courts-Martial, United States, 1951, provides that 
ali officers of the rank of lieutenant commander or ma- 
jor and above are authorized to administer oaths and 
in these cases it is the rank or grade alone which 
carries the authority and is irrespective of any title 
of office or duty. As to the question on ‘regulations of 
the armed forces’ as used in Article 136, such regula- 
tions would normally be issued at a Departmental level | 
and in regulations issued pursuant to the Code such as | 
the Naval Supplement. 

“On the question of the authority of Personnel or As- 
sistent Personnel Officers to administer oaths: the Judge 
Advocate General held in OP JAGN 1951/45, 1 Dig. 
Ops. Oaths & Aff § 3.1, that a Staff Personnel Officer 
was not authorized to administer oaths under the provi- | 
sion of Article 136 (a) (4), Uniform Code of Military | 
Justice, giving such authority to ‘personnel adjutants.’ 
As was also pointed out in that opinion, the Congres- 
sional intent on this question is clear as both the Sen- 
ate and House Reports pointed out that commanding 
officers of the Navy and Coast Guard were included in 
Article 136 (a) (5), inasmuch as the Navy and Coast 
Guard do not have adjutant and personnel adjutants f 
* * * [Legal and Legislative Basis MCM, 1951, pp. 96, 
97]. Accordingly, Personnel or Assistant Personnel 
Officers are not authorized to administer oaths by vir- }f 
tue of their office. 

“For your further information it is pointed out that 
any duly appointed legal officer or assistant legal officer 
for a command, even though not a lawyer or a law spe- 
cialist, has the authority to administer oaths pursuant 
to Article 136 (a) (6), Uniform Code of Military Jus- 
tice (Op JAGN 1951/11, 1 Dig; Ops. Chg & Spec § 5.5).” 
JAG:II:1:CEM:imz, 10 August 1956. 





BULLETIN BOARD ... 


(Continued from page 8) 
LCDR William J. McMahon, USNR from JAG to NAS 
Atsugi. 
CAPT Robert D. Powers, USN from COM 5 to JAG. 


LCDR William A. Savage, USN from NAS Atsugi to 
COMFAIR Japan. 


MILITARY JUSTICE DIVISION 


Succession to Command for General Court-Martial 
Purposes by Chief of Staff—Article 1371.2, U. S. Navy 


JAG JOURNAL 


Regulations, 1948, provides that in certain circum- 
stances a chief of staff shall be the officer commanding 
for the time being for administration and for exercise 
of general court-martial jurisdiction in the command 
(see U. S. v. Bunting, 4 USCMA 84, 15 CMR 84, 3 
DigOps Crt-M§4.2). A Board of Review has recently 
pointed out that a chief of staff who becomes eligible to 
act as the officer exercising general court-martial juris- 
diction must act in the name of the command and not 
in the name of his staff position. His action should be 
taken in the capacity of acting commander and not 
that of chief of staff. 
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